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JOINT APPENDIX 


1 Order No. E-7141 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C. on the 5th day of 
February, 1953 


In the matter of the renewal of Part 296 ) 
of the Economic Regulations and an inves- ) Docket No. 5947 
tigation of indirect air carriage of property. ) 


ORDER OF INVESTIGATION 


The Board promulgated Part 296 of the Economic Regulations after 
finding in the Air Freight Forwarder Case, 9 CAB 473 (1948) that the 
services of freight forwarders should be permitted on a temporary basis 
and for a limited period during which experience could be developed upon 
which a permanent policy might be soundly determined. Part 296 of the 
Economic Regulations expires October 15, 1953; the trial period for 
forwarders, therefore, as envisaged by the Board in the Air Freight 
Forwarder Case, is drawing to a close. 

The services now performed and to be performed by air carriers 
indirectly engaged in the air transportation of property present problems 
of unique and novel character in the field of air transportation. The 
imminent expiration of the aforesaid Part 296, and the holding by the 





Board in Docket 4902 that a shippers' association may be an indirect air 
carrier, requires a thorough investigation at this time into the problems 
of indirect air carriers of property as a means of analyzing the record of 
forwarder experience which has developed under Part 296, with a view 
to determining a sound permanent policy for the future of the indirect 
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carrier (property) and for the forwarding industry. Particularly, further 
inquiry of a formal nature is now needed to determine the extent to which 
there may be a continuing need for air freight forwarders in view of the 
burgeoning of other indirect air carriers of property, e.g., so-called 
shippers’ associations and shippers’ cargo agents, and the extent to which 
there is a need for classification of all indirect air carriers of property, 
with suitable regulation to insure fullest development of each class. No 
question is raised at this time with respect to the activities of Railway 
Express Agency, Inc. (REA) which is authorized, under the exemption 
provision of section 1(2), to carry on its operations for an indefinite 
period, or until such time as the Board may determine that such opera- 
tions are no longer in the public interest. Also, REA is currently engaged 
in negotiations with the direct air carriers with a view to the filing with 
us of satisfactory revised air express agreements which we directed in 


the Air Freight Forwarder Case. Accordingly, we are excluding REA 


from the scope of this investigation. 

The Board, acting pursuant to sections 1(2), 205(a), 416(a) and 
1002(b) of the Civil Aeronautics Act of 1938, as amended, and deeming 
its action necessary to carry out the provisions of said Act, and to 
exercise and perform its powers and duties thereunder: 

IT IS ORDERED THAT: 

1. An investigation be and it hereby is instituted by the Board into 
all matters relating to and concerning services of air carriers indirectly 
engaged in the air transportation of property. Such investigation shall 
include, inter alia, an inquiry into the following matters: 

(a) The question of whether the public interest requires the 
renewal and/or amendment of Part 296 of the Economic Regula- 
tions; 

(b) The extent to which there is a need for the classification 
of indirect air carriers, and the extent to which there is a need 
for sub-classifications within such possible indirect air carrier 
classifications; 

(c) The extent to which existing requirements of law should 
be modified in their application to such classifications; 





3 

(d) The extent to which there is or may be a general need 
for indirect air carrier services, including the following: air 
freight forwarders using direct carriers, air freight forwarders 
using indirect carriers, shippers' associations, air express for- 
warders (other than REA), and other similar indirect air carrier 
services; 

(e) The types of operation best adapted to performance of 
the services required to meet such need; 

(f) The extent to which qther activities should be engaged 
in by such indirect air carriers to meet such need; 

(g) The extent to which indirect air carrier operations should 
be subjected to restrictions to prevent discriminatory and destruc- 
tive practices and the nature of any such restrictions; 

2. The following be and they hereby are made parties to this pro- 
ceeding: 

(a) every holder of a letter of registration as an air freight 
forwarder (domestic); 

(b) every applicant for a letter of registration as an air 
freight forwarder (domestic); 

(c) in addition thereto, the following; 

(1) Manufacturers and Wholesalers Association Ship- 
ping Conference, c/o Leslie Spelman, Koret of California, 

26 O'Farrell St., San Francisco, California; 

(2) Carpel-Textile Association, Inc., c/o R.L. Corn, 

Room 530, 610 South Main, Los Angeles 14, California; 

(3) Flower Consolidators of Southern California, 750 

Maple Avenue, Los Angeles 14, California; 

(4) Consolidated Flower Shipments, Inc., Bay Area, 

c/o John C. Barulich, San Francisco Municipal Airport, 

South San Francisco, California; 

(5) Fashion Air Cooperative Association, 475 - 11th 

Avenue, New York, New York; 
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(6) John C. Barulich, c/o Consolidated Flower Ship- 
ments, Inc., Bay Area, San Francisco Municipal Airport, a 
South San Francisco, California; 
(7) Metropolitan Traffic and Receiving Unit, c/o Mr. 
O'Grady, Traffic Manager, Saks Fifth Avenue, New York, 
New York; 
(8) Kansas City Shippers Association, c/o Mr. Hig- 
ginbotham, Traffic Manager, Jones Store, Kansas City, 
Missouri; ro 
(9) New England Carnation Growers Association, Inc., 
Logan International Airport, East Boston, Massachusetts; 
(10) North Atlantic Lobster Institute, Portland, Maine; 
(11) Boston Flower Exchange, Inc., Boston, Massa- 
chusetts. 

3. This proceeding be and it hereby is set down for hearing before 
an examiner of the Board at a time and place hereafter to be designated, 
at which all interested parties will be afforded an opportunity to present 
their views and any relevant data relating to the subject matter of this 
proceeding; 

4. This order be published in the Federal Register. 

By the Civil Aeronautics Board: 

/s/ Fred A. Toombs 
Acting Secretary 
(SEAL) r 


* * * a cd * 


Order No. E-7613 


Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C. on the 6th day of August, 1953 


* 2 * * * * 
ww 
ORDER ON MOTIONS AND PETITIONS 
* * * + * * 


* ** Further, such relief or authority, if any, as may be granted as a 
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4) 
result of this proceeding will be the relief or authority provided for under 
the exemption provisions of the Act. In the circumstances, a further 
formal proceeding beyond the present case will not be necessarily re- 
quired to grant or deny applications for authority to persons granted 
Letters of Registration during the pendency of the proceeding under 
Docket No. 5947. 

Our order instituting this investigation excluded the Railway Ex- 
press Agency, Inc. from the scope of this proceeding. We exciuded REA 
because its status as an indirect air carrier of property differs from air 
freight forwarders and for the further reason that REA is currently en- 
gaged in negotiations with the direct air carriers on revised agreements 
for the indirect carriage of property. However, upon reconsideration, 
we find that the exclusion of REA is inconsistent with both the general 
purpose of this proceeding and the determination of several specific is- 
sues raised by our order of investigation. Since the order instituting 
this proceeding contemplates an inquiry into the general need for indirect 
air carrier services, including air express forwarders, it is illogical 
to exclude REA. Moreover, said order contemplates inquiry into the 
need for classification of all indirect air carriers of property, witha 
view to the promulgation of a suitable regulation to insure the fullest 
development of each class. It also contemplates a broad inquiry into all 

matters relating to and concerning present services of air carriers 
indirectly engaged in the air transportation of property. An investigation 
into the problems of indirect air carriers of property and the record of 
forwarder experience appears to require that the problems and record of 
all types of indirect air carriers be explored. In the circumstances, 
it is concluded that REA should be made a party to this proceeding. 
However, in making REA a party to this proceeding we wish to make clear 
that the inclusion of REA should neither interfere with nor impede current 
negotiations between REA and the direct air carriers for the filing of the 
revised air express agreement which we directed in the Air Freight For- 
warder Case, supra. Likewise, our inclusion of REA within the scope 
of this proceeding is not to be taken as an indication that we may not 
continue the present exemption under section 1(2) of the Act authorizing 
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REA to engage as an indirect carrier in the transportation of property 
by air. 

REA stands in a different position from the air freight forwarders 
whose basic authority is embodied in Part 296 of the Economic Regulations 
in that REA's authority is of indefinite duration whereas the exemption 
granted by Part 296 will soon expire by its own terms. We have had no 
facts called to our attention that would warrant an inquiry at this time into 
REA's existing services were it not for this imminent expiration of Part 
296, the possible need for the classification of indirect air carriers, and 
the resulting necessity of obtaining evidence upon which to base a sound 
course of future action with respect to the freight forwarders now operat- 
ing as well as other persons who may desire to engage indirectly in air 
transportation. However, having concluded that a general investigation 
of all indirect air carrier activities is essential at this time, and taking 

into account the size and importance of REA's operations, we see 
no alternative to including in this proceeding an examination of REA's 
activities and the conditions under which it should be permitted to operate 
in the future. In this way only can we be sure that in reaching our de- 
cision we will be able to take into account the activities of REA and be 
in a position to make such orders as may be entered as a result of this 
proceeding effective as to all indirect air carriers of property, including 
REA, should such action be shown to be necessary by the evidence to be 
adduced. 

® * a * * * 

Our responsibility for encouraging and developing the nation's air 
transportation system and for fostering sound economic conditions in air 
transportation requires our investigation of the services now performed 
by all indirect air carriers with a view to determining future policy. 

The actions taken herein will be conducive to the proper dispatch of the 
Board's business and to the ends of justice and they should assist us in 
exercising properly our powers under the Act. 

In view of the foregoing and all contentions and considerations of 
record, IT IS ORDERED: 
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(1) That the motion of the Emery Air Freight Corporation for the 
deferral of hearings in this proceeding and for certain other relief be 
and it is hereby denied; 

(2) That the motion of the Air Freight Forwarders Association to 
suspend the effectiveness of Sections 296.7 and 296.8 of the Economic 
Regulations of the Board be and it is hereby denied; 

(3) That the motion of the Air Freight Forwarders Association for 
a postponement of the proceedings under Docket No. 5947 be and it is 
hereby denied; 

(4) That the motion of the Air Freight Forwarders Association 
requesting that the Railway Express Agency, Inc. be made a party to this 
proceeding be and it is hereby granted; 


(5) That the Railway Express Agency, Inc. be and it is hereby made 
a party to the proceeding under Docket No. 5947; 

(6) That paragraph 1(d) of the directory portion of Order No. E-7141, 
dated February 5, 1953, be and it is hereby amended to delete the phrase 


“other than REA"; 
(7) That paragraph 1(b) of the directory portion of Order No. E-7357, 
dated May 4, 1953, be and it is hereby amended to delete the words "other 


than Railway Express Agency, Inc."'; 
* * * 


AIR FREIGHT FORWARDER INVESTIGATION 
ss * ae a * * 

In the matter of the investigation of the activities of designated Air Freight 
Forwarders, Cooperative Shippers Associations, and Railway Ex- 
press Agency (Air Express Division) for the purpose of terminating 
or renewing and revising Part 296 of the Economic Regulations 
governing the operations of Indirect Air Carriers and the adjudi- 
cation of applications seeking renewal of existing authority or entry 
into the indirect air carrier industry in accordance with section 
1(2) of the Civil Aeronautics Act of 1938 as amended. 
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INITIAL DECISION OF EXAMINER PAUL N. PFEIFFER 
Served: Dec. 2, 1954 

pa mK * ss 5s es 

This proceeding involves: (1) the adjudication of applications of 
existing domestic air freight forwarders for renewal of their operating 
authority; (2) the adjudication of applications filed by aspirants into the 
domestic and inter-Hawaiian Islands air freight forwarder field and by 
cooperative shippers associations for authority to operate as indirect 
air carriers; and (3) the revision of Part 296 of the Board's Economic 
Regulations governing operations of indirect air carriers. 

PRELIMINARY STATEMENT 

On February 5, 1953, the Board instituted this proceeding with 
the issuance of an order i in which it stated that since Part 296 of the 
Economic Regulations governing the classification and exemption of air 
freight forwarders was due to expire October 5, 1953, and since the 
Board had recently held that a shippers association may be an indirect 
air carrier requiring Letter of Registration authority from the Board to 
act as an air freight forwarder, 2/ there was a need to conduct an in- 
vestigation for the purpose of determining a sound permanent policy for 
the future regulation of the indirect air carrier industry. 


The Order listed the principal questions to be covered by this investi- 


gation as follows: the renewal and/or amendment of Part 296; the pos- 
sibility of classification and subclassification of indirect air carriers; 


the extent to which existing regulations should be modified in their appli- 


cation to such classifications; the extent to which there may be a need 
for air freight forwarders using direct carriers, or other indirect car- 


riers, shippers associations, air express forwarders (other than 


1/ Order No. E-7141. 
Consolidated Flower Shipments, Inc. — Bay Area, Enforcement 


Proceeding. Docket No. 4902. Order No. E-%139, adopted Feb. 6, 


1953, reconsideration denied Order No. E-7269, adopted April 2, 1953. 
Affirmed June 7, 1954 by the Ninth Circuit Court of Appeals, 213 F. 2d. 
814. 


| 


. e 2. 
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Railway Express Agency (REA); the types of operations best adapted 
to performance of such required seyvices; the extent to which other ac- 
tivities should be conducted by such indirect air carriers; and the extent 
to which indirect air carrier operations should be subjected to restric- 
tions to prevent discriminatory and destrictive practices. 

Every holder of a Letter of Registration as an Air Freight For- 
warder (domestic) and every applicant therefor was made a party to the 

proceeding. In addition, designated shippers associations known 
to be in operation were included. Thereafter, on May 4, 1953, the Board 
amended the previous Order to provide that all holders of Letters of 
Registration and every applicant for such a Letter as of the date of the 
Prehearing Conference need not file renewal or additional applications 
but that each would be automatically considered as an applicant herein 
upon a due showing respecting the matters in issue in the investigation 
and the filing of an appropriate application covering interlocking relation- 
ships or changes in relationships within the purview of sections 408 and 


409 of the Act, 3/ not heretofore approved by the Board. 
On May 6, 1953 the authority contained in Part 296 of the Board's 
Economic Regulations was extended until 60 days after final determination 


of this proceeding in accordance with the provisions of section 9(b) of the 
Administrative Procedure Act. 4/ 

The proceeding was assigned to Examiner Edward T. Stodola who, 
after notice to all interested persons, held a Prehearing Conference and 
issued a report thereof on May 29, 1953. Said Report stated, inter 
alia, that the instant proceeding was limited to consideration of appli- 
cations for exemption authority only and that applications for certificates 
of public convenience and necessity would be considered in a further 
proceeding. All persons made parties hereto pursuant to previous 


Order E-7357, adopted May 4, 1953. 


Economic Regulation No. ER-185, Amendment No. 2 to Part 296, 
effective May 6, 1953. 
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Board orders were listed in the Appendix. 5/ 
On June 30, 1953, the Board consolidated an application herein 
filed by Universal Air Freight Corporation (Universal) for a Letter of 


Registration under Part 296 involving consideration, inter alia, of whether 


5/ Existing Air Freight Forwarder Applicants for Renewal: ABC Air 
Freight Company, Inc. (ABC); Ace Air Freight Co., Inc. (ACE); Acme 
Air Cargo, Inc. (ACME); Airborne Coordinators; Airborne Flower & 
Freight (Airborne Flower); Air Express International Agency, Inc. (Air 
Express); Air Freightways; Air-Land Freight Consolidators, Inc. (Air- 
Land); Air Lanes Service, Inc. (Air Lanes); Air Parcel, Inc. (Air Par- 
cel); Airways Parcel Post Service, Inc. (Airways Parcel); Allied Air 
Freight, Inc. (Allied); American Shippers, Inc. (American Shippers); 
Atwood Air Service, Inc. (Atwood); Barnett International Forwarders, 
Inc. (Barnett, N. Y.); Barnett International Forwarders, Inc. (Barnett, 
Calif.); Peter A. Bernacki, Inc. (Bernacki); Bor-Air Freight Co., Inc. 
(Bor-Air); W. J. Byrnes and Company of New York, Inc. (Byrnes); 
Harry Whitaker d/b/a’ Cloud Lane; Domestic Air Express (Domestic); 
Dorf International, Ltd. (Dorf); Emery Air Freight Corporation (Emery); 
Flying Cargo, Inc. (Flying Cargo); 4-A Airfreight Consolidators & For- 
warders, Inc. (4-A); General Air Freight, Inc. (General); Gilbert Air 
Transport Corp. (Gilbert); Global Air Cargo (Global); Highway Express 


Lines, Inc. (Highway); International Air Cargo Express, Inc. (International); 


K & R Airfreight, Inc. (K & R); Lifschultz Air Freight (Lifschultz); Metro- 
politan Air Freight Depot, Inc. (Metropolitan); Mohawk Shipping (Mohawk); 
Nationwide Consolidators, Inc. (Nationwide Consolidators); Nationwide 
Packing Co., Inc. (Nationwide Packing); Pacific Air Freight, Inc. (Pa- 
cific); Riteway Express, Inc. (Riteway); S.& M Consolidators, Inc. 
(S&M); Shulman, Inc. (Shulman); Sun Transporters, Inc. (Sun); United 
Parcel Service-Air Inc. (UPS); Wings and Wheels Express, Inc. (Wings 
and Wheels); World-Freight Forwarders (Air), (World-Freight); World- 
Wide Services, Inc. (World-Wide); 

Shippers Associations: Manufacturers and Wholesalers Associa- 
tion of San Francisco (Manufacturers and Wholesalers); Carpel-Textile 
Association, Inc. (Carpel-Textile); Flower Consolidators of Southern 
California (Flower Consolidators); Consolidated Flower Shipments, Inc. 
Bay Area (Bay Area); Fashion Air Cooperative Association (Fashion Air); 
Metropolitan Traffic and Receiving Unit (MRU); Kansas City Shippers 
Association (Kansas City Shippers); New England Carnation Growers 
Association, Inc. (New England Carnation); North Atlantic Lobster Insti- 
tute (North Atlantic Lobster); Boston Flower Exchange, Inc. (Boston 
Flower); Air Cargo, Inc. (ACI). 

Individual Respondent: John C. Barulich, Executive Secretary, 
Bay Area (Barulich). 
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certain railroad and other surface carrier affiliations which this company 
possesses may render the conduct of air freight forwarder operations by 
said ‘applicant inconsistent with the public interest. 8/ 

~ On motions to defer the proceeding filed by the Air Freight Forwarder 
Association and Emery as well as a motion by REA for permission to be- 
come a party thereto, the Board refused to delay the proceeding, desig- 
nated REA as a party herein, consolidated applications of Flower Con- 
solidators of Southern California, Inc., (Flower Consolidators), Docket 
No. 6197, and National Air Freight Forwarding Corporation, (National 
Air Freight), Docket Nos. 6218 and 6219, and granted petitions to inter- 
vene filed by American Airlines, Inc. (American), Trans World Airlines, 
Inc. (TWA), Eastern Air Lines, Inc., (Eastern), United Air Lines, Inc. 
(United), Delta-Chicago & Southern Air Lines, (Delta-C&S), Slick Air- 
ways, Inc., (Slick), the Air Freight Forwarders Association, (AFFA), 
National Air Freight, the Society of American Florists, (SAF), Aircraft 
Industries Association of America, Inc. (AIA), Capital Airlines, Inc. 
(Capital), and the Secretary of Agrilculture. a 

On August 10, 1953, a further Report of Prehearing Conference 
was issued by Examiner Stodola, attaching a revised statement of the 
issues in the proceeding and providing for the furnishing of desired in- 
formation by shippers associations and the circulation of a proposed 
amended or revised regulation by the Bureau of Air Operations. 

On August 28, 1953, the Board consolidated herein an application 
filed by Air Cargo Inc. (ACI) under Docket No. 6224 for a Letter of 
Registration under Part 296 and for approval of certain interlocking re- 
lationships under sections 408 and 409 as well as an agreement (CAB 
No. 1041-A3) under section 412 of the Act. 8/ 

On September 9, 1953, the Board dismissed that part of the pro- 
ceeding which affected Metropolitan Air Freight Depot, Inc. since its 


8/ Order No. E-7526. 
i/ Order No. E-7613, adopted August 6, 1953. 
8/ order No. E-7662, adopted August 28, 1953. 
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Letter of Registration had been cancelled on August 19, 1953.2/ On 
September 28, 1953, the Freight Forwarders Institute was granted 
leave to intervene. 10/ Thereafter the proceeding was dismissed as to 
Metropolitan Traffic and Receiving Unit and Metropolitan Receiving Unit 
(MRU) was substituted as a party in lieu thereof. 11/ 

After due notice to the public the matter came on for a hearing in 
Washington, D. C., Los Angeles, and San Francisco, California, com- 
mencing January 27, 1954, closing April 21, 1954. On February 12, 
1954, Examiner Edward T. Stodola having become unavailable to the 
agency, the undersigned Examiner was duly substituted and did on that 
date commence presiding over the hearing, all parties waiving objection 
thereto, 22/ Thereafter an opportunity was presented to all parties to 
file briefs. 

THE ISSUES 

In the course of the hearing and in the briefs filed by the respective 
parties the following issues were delineated: 

(1) Is there a need for the continued licensing of the 

dome stic air freight forw.tder industry ? 

(2) Ifso, shall all existing forwarders including Bor-Air 
which has been charged with unfair competitive prac- 
tices and Barnett whose rates are said to be unreason- 
ably low be renewed? 


9/ Order No. E-7692, adopted September 9, 1953. 


10/ Order No. E-7772, adopted September 28, 1953. 
=, Order No. E-7978, adopted December 17, 1953. 
12 


The following parties did not.present evidence at the hearing: Air 
Parcel, Dorf, Lifschultz, Highway, Nationwide Consolidators, Nation- 
wide Packing, S&M, World-Wide Carpel-Textile, Kansas City Shippers, 
New England Carnation, North Atlantic Lobster, Boston Flower, Capi- 
tal, Eastern, Delta-C&S, and the Air Freight Forwarders Association. 
On the other hand the following appeared as interested third persons 
pursuant to Rule 14 of the Board's Rules of Practice: American Farm 
Bureau Federation, California Farm Bureau Federation, California 
State Florists Ass'n, Chicago Ass'n of Commerce and Industry and the 
Illinois Territory Industrial Traffic League, the National Industrial 
Traffic League, and Hawaiian Airlines. 
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Shall applicants with surface forwarder affiliations, e.g., 
ABC, UPS — Air be renewed as air freight forwarders for 
more than five years? 
Shall applicants with surface forwarder plus surface direct 
carrier affiliations be authorized as air freight forwarders? 
If so, for what period — five years or indefinitely? 
Shall REA be considered as a separate classification of in- 
direct air carrier? 
Is there a need for licensing air freight forwarder activities 
within the Hawaiian Islands? 
Shall the form of the license to be issued be a Letter of 
Registration, an individual exemption, or other permit for 
a period of five years, permanently or indefinitely? 
Shall a fitness test be established for new entrants and shall 
such be required to prove a public need for their service? 
Shall the application of a proposed air freight forwarder or- 
ganization which is wholly-owned by several direct air 
carriers be approved? Shall forwarder ownership by any 
one airline be foreclosed? 
Shall shippers associations be permitted entry into the air 
freight forwarder field either as air freight forwarders or as 
a special classification of indirect air carrier? 
If so, in what form, if any, shall tariff requirements, member- 
ship limitations, and reporting requirements applicable to 
shippers associations be prescribed? 


Shall air freight forwarders and/or shippers associations 


be considered as shippers in relation to the direct air carriers, 
and therefore be prohibited from receiving preferential rates 
for on-line haul or shall they be considered as indirect air 
carriers and as such eligible to enter into compensation 
agreements or joint rates with direct air carriers? 

Shall joint rates between indirect air carriers be permitted? 
Shall forwarders be permitted to enter into space allocation 
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agreements with direct air carriers? 
Shall joint loading by indirect air carriers be permitted? 
Shall forwarders be prohibited from acting as shippers' 
agents and/or direct carriers’ agents? 
Shall existing insurance requirements as to cargo, personal 
injury and property damage be continued, raised, or can- 
celled as illegal? 
Shali forwarders be prohibited from chartering aircraft 
from irregular direct air carriers for operation between 
certificated route points. 


* * * * * 


RENEWAL OF AIR FREIGHT FORWARDER OPERATING 
AUTHORITY 


Description of the forwarding industry. — In the original Air Freight 
Forwarder Case 28, 57 applicants were found eligible for letters of regis- 


tration. Of these 17 actually applied for and were granted operating 
authority. At the present time the number of authorized domestic for- 
warders has increased to 43. 29/ A tabulation of the financial results 
of the operations of 36 forwarders filing reports during 1953 and/or ap- 
pearing at the hearing herein is attached as Appendix A. A review of this 
tabulation reveals that although a substantial contribution has been made 
in the sense of total number of tons of air freight consigned to the direct 
air carriers the financial results have been inconclusive. 

In total figures the industry operated 119 stations, or an average 
of slightly over three per forwarder reporting. The forwarders operating 


the largest number of stations were Emery with 28 and Airborne with 9. 


28/ 90C.A.B. 473 (1948). 


29/ Of the 45 parties listed in the Preliminary Report of Prehearing 
Conference (see footnote 5, p. 4, supra) Metropolitan Air Freight Depot, 
Nationwide Packing, and International Air Cargo Express, Inc., have had 
either authority terminated or cancelled. Lifshulz' application is pending 
and recently authorized were Benjamin H. Walder and Ruben Konlon, 
d.b.a. Chicago Land Air Freight, City Messenger of Hollywood, Inc., 
d.b.a. City Messenger Air Express, Republic Air Freight, Western 

Air Freight Forwarders, Inc., and National Air Parcel Service, Inc. 
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Gross air freight forwarding revenues for 33 reporting forwarders totalled 
$13, 467 ,212. The air freight forwarding operating profit less one nega- 
tive figure for World-Wide totalled $464,005. The forwarders em- 
ployed 756 employees as of December 31, 1953; the largest were Emery 
with 283 and Airborne Flower with 74; and the lowest was World Freight 
with 1. 

Nineteen forwarders reported net profits from all operations aggre- 
gating $571,293 and ranging from $407, 571 for Emery to $162 for Air 
Freightways. Seventeen forwarders showed net losses aggregating 
$275, 057 ranging from a high of $165, 615 for Airborne Flower to $210 
for Air Lanes. The industry net profit totaled $132, 524. Total assets 
as of June 31, 1953, were $3, 868, 751 for 35 forwarders reporting. 30/ 
Net worth as of June 30, 1953, totaled a positive figure of $1, 627, 664 for 
33 forwarders and a negative figure for three forwarders totaling $38,846 
bringing a net figure of $1,588,818. Because of the undetermined amount 
of surface and international forwarding activities of the forwarders 
listed, these figures must be considered as potential rather than actual 
industry strength. However, total tons of freight forwarded by air during 
the periods under review were 30, 541 by 33 forwarders reporting. The 
average number of shipments per consolidation was 5.4 for 27 carriers 
reporting. The average weight per forwarder shipment was 139 pounds. 

The foregoing statistics indicate considerable activity but uncer- 
tain financial stability in the air freight forwarder field at the present 
time. There appears to have been substantial growth as illustrated by 
the following table, derived by American Airlines from the exhibits in 
this case after screening out freight shipped in international air trans- 
portation, freight handled in non-forwarder capacities and freight con- 
signed to noncertificated carriers insofar as possible. 


30/ 
international forwarding as well as shipper's and airline's agent activities. 


Includes an undetermined amount of assets devoted to surface and 
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Forwarder Traffic Consigned to 
Domestic Certificated Carriers (In Tons) 


1950 1951 1952 


AEC Air Freight 1,395 1,323 
Ace Air Freight 177 

Acme Air Cargo -- 

Air Express International 

Air Freightways 

Air Lanes Service 

Air-Land Freight Consolidators 173 

Airborne Flower & Freight 2,830 

Airways Parcel Post Service -- 

Allied Air Freight 159 

American Shippers 1,325 

Atwood Air Service -- 

Barnett International Forwarders - 

Peter A. Bernacki 265 

Bor-Air Freight Co. 

W. J. Byrnes & Co. 

Cloud Lane 

Domestic Air Express 

Emery Air Freight 10,161 
Flying Cargo 


4-A Air Freight Con- 
solidators 


General Air Freight 
Global Air Cargo 
Inter-City Air Freight Agency 37 


International Air Cargo 
Express 


K&R Airfreight 


Metropolitan Air Freight 
Depot | 
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> 56 Forwarder Traffic Consigned to 
Domestic Certificated Carriers (In Tons) 
(continued from page 15) 


Nationwide Consolidators -- oo ee 253 189 
Pacific Air Freight 265 ! 337° 0 0 
Shulman, Inc. 474 | 671 1, 242 1,620 
E Skyways Freight Forwarding 312 197 148 -- 
United Parcel Service -- : -- -~ 174 
Wings & Wheels -- | 740 1, 201 1,475 
~~ World Freight Forwarders -- 0 0 2 


12,904 19,003 24,132 26,359 


Active forwarders 20 22 21 28 
Average per forwarder 645 864 1,149 941 


According to American's statistical analysis there were 316, 580 
tons of cargo enplaned domestically in 1953 of which the forwarders ac- 
counted for 8.3 percent or 26, 359 tons which figure represents 10.1 
percent of the total air freight enplaned. However, 40.8 percent of the 
total air freight generated by the forwarders was developed by Emery. 

The principal items shipped were machines and machine parts, 
electrical equipment and parts, wearing apparel, film, aircraft parts 
and accessories, auto parts and accessories, cut flowers, advertising 
and printed matter. 

Slightly more than 50 percent of all air freight shipments were in 
y the zero to 99 pounds weight class while roughly 40 percent fell within 

100 to 999 pounds. The average weight per shipment received by the 
major cargo carrying airlines was 175 pounds for TWA, 218 pounds for 
American, and 272 pounds for Flying Tiger-Slick. 

57 The pick-up and delivery charges of the air freight forwarders 
compare generally with those of the direct air carriers and REA, the 
prevailing rate being 75 cents per hundred weight with a minimum of 


ee 
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$1.50 for most of the forwarders and $1.40 for the direct air carriers. 

The majority of the forwarders have specialized in providing lower 
rates than those charged by the direct air carriers generating traffic by 
appealing to the low-cost shipper. An exception to this has been Emery 
which charges substantially above the direct air carrier rate relying on a 
**Blue Ribbon" highly expedited service to attract shippers to whom the 
assurance of fast delivery outweighs cost considerations. 

For example, ABC offers two types of rates: (1) a general com- 
modity rate of 11 cents per pound with a minimum of $4.00 plus $1.50 
minimum pick-up and delivery charge, and (2) a specific commodity 
rate applicable only to wearing apparel, textiles, and piece goods of 7 
cents a pound, with a 50-cent minimum plus $1.50 minimum pick-up 
delivery charge. (New York-Chicago shipments). Thus, for a one 
pound New York-Chicago shipment of wearing apparel the rate would be 
52 cents plus $1.50 pick-up and delivery totalling $2.02 compared with 
air express $2.50, rail express $1.50, and direct air carrier $8.50. On 
the other hand, Emery charges $11.46 for a five pound New York-Chicago 
shipment, "Blue Ribbon Service"; and formerly charged $6.39 - $8.89 
Expedited Service specific commodity rates. 

Another forwarder charging higher rates than the direct carriers 
is Wings and Wheels whose rates were generally fixed at the sum of 1 
cent to 1-1/2 cents per pound more than the direct carrier's 100 pound 
specific commodity rates for commodity group 150, plus a per shipment 
charge of $3.00 pick-up and delivery with no allowances for shippers who 
might desire to pick: up or deliver their freight at Wings and Wheels 
terminals. In addition this forwarder charges a 10-pound minimum for 
specific commodities and a 25-pound minimum for general commodities. 

Another example of a low rate is Airborne Flower which for a 
typical 9-pound shipment of all commodities from San Francisco to New 


York, door-to-door, charges $5.90 as compared to $8.79 for air express, 


$18.65 for direct air carriers, and $7.20 for air parcel post. 
As the shipments assume larger proportions the differential between 
the forwarder and direct air carrier rates narrows. Most of the savings 
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to the public reflected in lower forwarder rates lies in the 100-pound and 
below shipment categories and more particularly in the 50-pound and 
under weight bracket. This relationship is illustrated by the following 
chart derived from American Shippers exhibits: 


TYPICAL RATE COMPARISON ON FREIGHT (ALL KINDS) 
NEW YORK TO CHICAGO, ILL. - AIRPORT TO DOOR * 


JOH ase | SO Se 
American Shippers $1.60 $3.00 $ 5.50 $ 8.00 
50# Min. Airline 7.10 7.10 7.10 9.10 
$4.00 Min. Airline 5.60 5.60 7.10 9.10 
Air Express 4.10 7.25 12.50 17.75 
Railway Express 2.20 3.28 5.07 6.87 


* Pick-up charge in New York is .75/CWt., $1.40 minimum, per 
shipment, for both American Shippers, Inc. and the direct carriers, 
whereas Air Express and Railway Express rates are door-to-door charges. 


COMPARISON ON FREIGHT (ALL KINDS) 
LOS ANGELES, CALIF. TO PHILADELPHIA, PA. - AIRPORT TO 
AIRPORT ** 
10 # 25 # 50 # 75 # 
Amertiran Shippers $ 2.80 $ 7.00 $13.00 $19.50 
50# Min. Airline 15.00 15.00 15.00 22.50 
$4.00 Min. Airline 4.00 8.00 16.00 24.00 
Air Express 9.54 20.85 39.70 58.55 
Railway Express 3.14 5. 62 9.76 13.90 


** Pick-up charge in Los Angeles is .60/Cwt., $1.40 minimum, 
per shipment, and delivery charge in Philadelphia is .55/Cwt., $1.25 
minimum, per shipment, for both American Shippers, Inc. and the di- 
rect carriers, whereas Air Express and Railway Express rates are 
door-to-door charges. 


OO —————eeeeee tC #ee#eaéaé44eeweBa..uUuu.ddw rrr 
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TYPICAL RATE COMPARISON ON FREIGHT (ALL KINDS) *** 
LOS ANGELES, CALIF. TO NEW YORK, N. Y. - AIRPORT TO AIRPORT’ 





10 # 25 # 50 # 19 
American Shippers $ 2.80 $ 7.00 $12.50 $18.75 
50# Min. Airline 15.50 15. 50 15.50 23.25 
$4.00 Min. Airline 4.00 8.25 16.50 24.55 
Air Express 9.54 20. 85 39.70 58.55 
Railway Express 3.17 5.71 9.94 14.17 


*** Dick-Up charge in Los Angeles is .60/Cwt., $1.40 minimum, 
per shipment; delivery charge in New York is .75/Cwt., $1.40 per ship- 
ment. Both charges are the same as the direct carriers’ charges, 
whereas Air Express and Railway Express rates are door-to-door 
charges. 


TYPICAL RATE COMPARISON ON MACHINES AND PARTS 
NEW YORK TO SAN FRANCISCO - AIRPORT TO DOOR * 


20K ROE SOE, «TBH: 

American Shippers $ 3.00 $ 7.50 $15.00 $22.50 
50# Min. Airline 17.25 17.25 17.25 25.25 
$4.00 Min. Airline 5.25 9.75 18. 25 26.75 
Air Express 9.54 20.85 39.70 58.55 
Railway Express 3.21 5.80 10.12 14. 44 


* Pick-up charge in New York is .75/Cwt., $1.40 minimum, per 
shipment, for both American Shippers, Inc. and the direct carriers, 
whereas Air Express and Railway Express rates are door-to-door 
charges. 

Wide variations exist in the character and scope of operations con- 
ducted by the forwarders. Emery is the only one which offers a nation- 
wide service maintaining offices in 28 cities, serving 990 points, 
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employing 283 persons including 40 salesmen - handling approximately 
80,000 pounds of air freight a day. Emery presently offers "Blue 
Ribbon Service", which includes pick-up and delivery at any hour of day 
or night, forwarding by first available carrier, control of shipment en 
route by means of a private wire communications system comprising 
8,521 miles of leased facilities (involving notification to destination city 
of shipments forwarded, advice to origin of delivery time and name of 
person accepting shipment), the means of avoiding delay in transit, 
exchange of information as to expected delivery time when unavoidable 
delay is encountered, door-to-door billing, credit, collection and claims 
handling. 30/ 

At the other extreme is World-Freight which is a one-man organi- 
zation operating entirely through agents with no equipment or terminal 
and forwarding consolidated shipments via an airline airbill rather than 
its own. In between these are many variations including the operation 
of Air Land and Airways Parcel Post, which utilize the Post Office De- 
partment facilities for delivery by affixing stamps at the city of origin 
paid for by check to the destination postmaster. Shipments are trans- 
ported air freight and delivered by the airline to the airport destination 
post office for delivery to ultimate destination. Frequently this type of 

shipment is consolidated with small straight air freight shipments 
upon which assembly and destribution fees are paid, in effect getting a 
free ride. Airways Parcel Post quoted a total charge of only $1.21 for 
a five pound package from New York to any point within a 200-mile radius 
of Atlanta travelling in this combination air freight parcel post delivery 
service. 

Nine forwarders operate in the high volume transcontinental market 
(New York-Chicago-Los Angeles/San Francisco). Largest of these is 
Airborne Flower whose principal traffic flow passes from San Francisco 


30/ Prior to November 2, 1953, Emery offered "Expedited Service" at 
somewhat lower rates involving pick-up and delivery during normal hours 
only, service to limited points and for relatively few commodities. 
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to St. Louis, Chicago, Detroit, and New York, and from Los Angeles to 
Chicago and New York. Airborne Flower also acts extensively as a ship- 
per's agent. Because of large operating losses this carrier curtailed the 
scope of its operations substantially in December 1953. 

American Shippers, Shulman, and Wings and Wheels have operated 
profitably in the wearing apparel and piece goods business from the New 
York garment center. ABC handling the same type of merchandise, 
has not operated profitably in recent years. Barnett forwards motion 
picture films from Los Angeles to New York and overseas. Global and 
United Parcel Service are also operating in the transcontinental market. 

Ten air freight forwarders conduct radial operations from a single 
origin point. Ace Air Freight and Allied Air Freight originate in New 
York, Air Freightways and Peter A. Bernacki operate out of Phila- 

deiphia, Airborne Coordinators and Air Lanes are located in 
Cleveland; K & R, 4 A, and General operate from Chicago; International 
Air Cargo Express, whose letter was suspended June 3, 1954, operated 
spasmodically from Los Angeles. 

Air Express International Corp. is primarily an international for- 
warder. Atwood specializes in forwarding perishables from Boston and 
New York westbound. Mohawk specializes in forwarding electrical 
transcriptions and television film via Air Express from New York City. 

Fourteen forwarders still retaining letters of registration have 
already ceased or are about to cease operations. Flying Cargo of New 
York forwarded 94.5 tons in 1949 and only 9 tons in 1953. It did not 
actively pursue its application for renewal herein. Domestic Air Ex- 


press originated flowers in Los Angeles, auto parts in Detroit, garments in 


New York City, and miscellaneous air freight in Chicago serving 12 
destination points but discontinued operations in April or May of 1950. 
Cloud Lane operated out of Dallas and Fort Worth, Texas carrying 253 
tons in 1950, 272 in 1951, 134 in 1952, and approximately 85 in 1953. 
Its attorney stated that Cloud Lane's business is being operated at a 
substantial loss and that it is considering abandonment of the enterprise. 
W. J. Byrnes of New York forwarded imported furs, gloves, and 
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fabrics from Los Angeles and San Francisco to New York during 1950 and 
1951. It suspended its operatigns June 25, 1950, due to the outbreak of 
the Korean War and has not resumed up to the present time. 

Air-Land shipped 173 tons in 1950, suspended operations in 1951 
but resumed in 1953 forwarding 71 tons from San Francisco to New 
York and Chicago. Finding air freight forwarding a losing proposition it 
dismissed its only salesman and ceased operations on or about February 1, 
1954, 

Pacific Air Freight was active from October 1950, until May 1951, 
on the New York-Chicago-Seattle route consigning 600 tons. At that time 
Wings and Wheels acted as its Chicago agent. After Wings and Wheels 
became an independent forwarder Pacific closed its New York-Chicago 
offices and apparently has ceased operations. 

Highway Express Lines reported no operations in air freight for- 
warding since obtaining its Letter on October 1, 1950, and did not appear 
in the investigation. World Freight has been operating out of Seattle and 
in 1953 handled approximately 9 consignments from Minneapolis to Seattle. 
It is considering entering the flower and decorative greens shipment 
trade from San Francisco. World Freight's principal activity is shipping 
flowers from Seattle to Anchorage and Fairbanks. 

Acme, a subsidiary of a large surface freight forwarder (Acme Fast 
Freight), engaged in limited domestic operations for one year between 
New York and Miami, ceasing operations in November 1952. Riteway, 
Sun, and Dorf have operated principally in international forwarding. 
World-Wide does not appear to have engaged in domestic air freight 
forwarding and did not present evidence in this case. Gilbert engaged 
in forwarding operations in the garment industry at various times from 
October 1945 until 1948 or 1949. 


* aE * * * * 


STATUS OF RAILWAY EXPRESS AGENCY 


REA was made a party to this proceeding by Order No. E-7613, 
adopted August 6, 1953, in which the Board stated in effect that although 
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REA stands in a different position from that of the ordinary air freight 
forwarder since it holds an individual special exemption of indefinite 
duration, an examination of REA's activities and the conditions under 


which it should be permitted to operate in the future was a necessary and 
logical part of the investigation. 

While there was some evidence and argument adduced attempting 
to relate the compensation arrangements between the airlines and REA with 
those proposed by the freight forwarders through joint rates and other 


devices, no evidence was submitted and no contentions were advanced 
which would justify an alteration in REA's existing status. Whatever may 
be said in principle about the propriety from an anti-trust standpoint of 
an arrangement in which all the railroads join with all the direct air 
carriers to monopolize the air express field, the fact remains that at the 
present time there is no substitute available for the REA operation. In 
1953 REA handled almost four and one-half million air express shipments, 
earned revenues of approximately $34, 200,000, distributed revenues to 
certificated air carriers of approximately $17, 500,000, employed 45, 000 
people, and 15,000 other agents, operated 400 trucks exclusively in air 
express service with a reservoir of 13,000 other trucks on call, render- 
ing service throughout the entire nation through a combination air express- 
rail express service transcending the air freight forwarder operations 
concentrated in the larger metropolitan cities. 

In the absence of evidence of a possible substitute for this huge 
historical monopoly there can be no sound basis for disturbing the present 
status of REA in this proceeding. 

However, United Parcel Service requests that the first classification 
of Indirect Air Carriers to be set-forth in the revised regulation not be 
entitled "Railway Express Agency" since such a designation would be 
undesirable from an administrative standpoint; for the continued exis- 
tence of REA Air Express Division depends upon the renewal of its con- 
tract with the certificated airlines from time to time. UPS suggests that 
provision should be made for other indirect air carriers which may be 
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authorized to enter into contracts with direct carriers to carry air express 
pursuant to section 412 in the future. 

The point appears to be well taken. An administrative agency should 
not issue a regulation naming a particular forwarder as a separate classi- 
fication. Rule-making and licensing are separate functions. Conse- 
quently, the first classification of indirect air carrier in the proposed 
new regulation will be defined as follows: 

(1) Air Express Forwarder 

However, UPS also requests that special classifications be estab- 
lished separating indirect carriers specializing in non-expedited small 
package or parcel service from those concentrating in highly expedited 
so-called "Blue Ribbon" service and other forwarders. All forwarders 
carry small packages or parcels in addition to the larger variety. Dif- 
ferences in speed of delivery vary as the shades in the rainbow. Further 

classification and sub-classification would only serve to confuse 
the administrative problem needlessly. Fine distinctions between types 
of service should be left to advertising and not be written into regulations. 

APPLICATIONS BY COOPERATIVE SHIPPERS ASSOCIATIONS 


Several cooperative shippers associations have commenced opera- 
tions similar in character and scope to those of the air freight forwarders 
except that no profits are earned and the volume rate secured by the 
pooling of shipments is passed to the members of the cooperative through 
a system of proration. 

The decision of the 9th Circuit Court of Appeals 59/ affirming the 
Board's ruling in Consolidated Flower Shipments Inc., Bay Area et al. 60/ 
subjected cooperative shipping associations to Board regulation as in- 


direct air carriers. 


Several co-ops have applied for exemption authority herein gener- 
ally seeking the minimum of regulation. Others persist in maintaining 


59/ Consolidated Flower Shipments, Inc., Bay Area v. C.A.B., 213 
F 2 814, (C.C.A. - 9 - 1954) 


60/ Order No. E-7139 decided February 5, 1953. 
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that the Board has no jurisdiction over shippers who combine to pool 
shipments to secure the benefit of volume rates. Bureau Counsel recom- 
ments that jurisdiction be exercised and that co-ops be regulated as to 
Letter of Registration requirements, reporting requirements, sections 
408 and 412 required approval of interlocking relationships, reasonable, 
non-discriminatory and non-preferential charges, prohibition against 
unfair competitive practices, and in lieu of tariff publishing a schedule 
of fees would be required. 

A description of the principal co-ops follows: 
Flower Consolidators of Southern California, Inc. 


Flower Consolidators was founded in 1950 as a California non- 
profit cooperative corporation comprised of 17 members 61/ who are 
producers and shippers of cut flowers and decorative greens out of the 
Los Angeles flower market. The corporation assists members to ar- 
range shipping schedules, pool shipments where possible, and arrange 
for pick-up and delivery. Direct air carriers’ established tariffs are 
utilized and a charge of 20 cents per box is leveled upon each member to 


defray the cost of operation. Pick-up is handled by a contractor, Cannon- 


ball Messenger and Delivery Company, whose charge is 40 cents a box 
for pick-ups at 5:00 A.M. three times a week and 10:00 A.M. on two 
other days a week. Delivery at destination is made by the air carrier 
or its agent or by a delivery agent under contract to the association. 

The operation is supervised by a manager compensated at the rate 
of $50.00 a week who maintains an office at the establishment of one of 
the members. The manager overseas the pick-up of the flower boxes 
by checking with the shippers to estimate how much will be shipped each 
day, arranging for the pick-up, advising the respective airlines how much 
each member will ship, checking to see that airbill or manifest has been 
properly prepared by the individual shipper, arranging for the break-bulk 


61/ Originally there were 21 members. At the present time there are 
said to be 6 or 8 potential new members. No application for member- 
ship has ever been refused. 
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agent 62/ at destination when necessary, collecting all individual ship- 


per's manifests, preparing consolidated manifests therefrom, and 
breaking down the charges for each individual share of the total shipment. 
The manager keeps members informed on the schedules and rates of all 
airlines; he is available to assist members in preparing and filing claims; 
he advises the members on anticipated delays and weather conditions. 

On consolidated shipments Flower Consolidators appears as the 
consignor on the airbill; on direct shipments the shipper appears as con- 
signor. The majority of shipments go transportation charges collect, 
in rare instances some go prepaid. Shipments are forwarded without 
association insurance coverage. 

The rate to the shipper is obtained by totaling all the shipments, 
by boxes, destinations, weight and declared value, determining the 
volume airline rate for the consolidated shipment. The airline excess 
value charge is utilized. The manager then takes each individual ship- 
ment and computes the charge at the volume rate including taxes. In 
1950, 7,313 boxes were shipped by this corporation; in 1951, 41, 567 
boxes; in 1952, 34,179; and in 1953, 39, 438. 

Flower Consolidators claims that its organization offers its members 
the following advantages over shipping via freight forwarder and in par- 
ticular its competitor Airborne Flower and Freight: (1) The benefit of 

the prorated volume rate; (2) Pick-up charges are cheaper, 40 
cents as against Airborne's charge of 55 cents per box on a pick-up of 
one to 15 boxes, and 50 cents on pick-ups over 15 boxes with a minimum 
charge of $1.00. Moreover, Airborne's regular pick-up time is between 
8:00 A.M. and 5:00 P.M. Special earlier pick-ups are at the rate of 
80 cents for one to 15 boxes and 75 cents on pick-ups over 15 boxes with 


a minimum charge of $5.00. 83/ Airborne's Sunday and legal holiday 


82/ Break-bulk agents are located at Chicago, St. Louis, Kansas City, 


Detroit, New York and Boston. 


63/ Although this provision is contained in Airborne's tariff, its princi- 
pal witness stated that it is not adhered to and that early morning pick-ups 
at the regular rate are available. Some Flower Consolidator members 
denied that they knew of this practice. 
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pick-ups are at the rate of 150 percent of the week-day special service 
charge while there are no extra charges through Flower Consolidators; 
(3) Ordinarily the airlines limit liability on flowers and decorative greens 
to 20 cents a pound unless a value in excess of that amount is declared 
on the airbill and excess valuation charges paid. However, Flower Con- 
solidators declares the full value on its airbill and pays the airline ex- 
cess valuation charge, which is 10 cents per $100 or fraction thereof 
applicable to values in excess of $50. On the other hand, Airborne has 
its own additional excess valuation coverage charge of 30 cents for each 
$10 value or fraction thereof set forth in its tariff which, it is said, does 
not provide Airborne's customers with the option of accepting or reject- 
ing the service and relying on the airline excess valuation charge. Air- 
borne's witness stated that in the case of straight shipments Airborne 
offers the opportunity to the shipper to ship on the direct carrier airbill, 

using the direct carrier's excess valuation charge, and further that 
on consolidated shipments Airborne would permit a shipper who requested 
same to refuse to pay Airborne's excess valuation and use the excess 
valuation coverage of the direct carriers; (4) Flower Consolidators 
ascertains the weight of a shipment by actual weighing rather than by 
dimensional weighing in accordance with a standard minimum weight 
attributed to a particular size box by freight forwarders and the airlines. 
Since flower filled boxes often do not come up to the standard weight and 
no extra charge is made on the heavier than minimum dimensional 
weight, considerable savings are effected; (5) Through the manager of 
the cooperative association shipper members have closer contact with 
the airlines; they know the flights and the schedules; they are able to 
adjust loads among the direct carriers so that the entire shipment gets out 
on time through proration of the over-all space, and they are able to trace 
shipments more directly through this close contact. 

As a result of more economical shipping the members of the co- 
operative are better able to compete in eastern markets by reason of the 
lower transportation cost. Since flowers are a luxury product and there- 
fore acutely subject to business declines, price to the retailer is of the 
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essence. 

Estimates of savings have been made in the record which were 
subjected to heavy attack on cross-examination. Thus, ona consoli- 
dated shipment of 399 pounds containing 12 hampers, Flower Consoli- 
dators cut flowers were shipped at savings of $28.51 or $2.30 per 
hamper. Another shipment containing three pieces weighing 138 pounds 

showed a savings of $2.06 or 68 cents a box. Ona shipment of 
one box with an actual weight of 65 pounds, a saving of $3.03 occurred. 
Another analysis showed 26 sample airbills with an average saving of 
$7.54 per shipment. On cross-examination it was shown that the bulk 
of the savings lies in the excess valuation charge, the use of actual as 
opposed to dimensional weighing and unusually large consolidations. 

Most of the members of Flower Consolidators were former cus- 
tomers of Airborne Flower and Freight who became dissatisfied with the 
service rendered and the price thereof, and decided to form their own 
cooperative. 

While Flower Consolidators believes that such a cooperative is 
exempt from regulations by the Civil Aeronautics Board since it is not a 
common carrier, it is willing to accept such regulation and has applied 
in this proceeding for authority to operate as an air freight forwarder 
or under a separate classification subject to a requirement that a periodical 
report be rendered so that the Board may be apprised of the fact that the 
organization is a bona fide shippers cooperative association. The as- 
sociation sees no need for tariff publication because of the very nature of 
the shippers association operation wherein charges cannot be determined 
until the shipment is ready for delivery and the proration among its 
members of the volume rate is effectuated. Thus, there is no need for 
regulation as to reasonableness of rates: because the association operates 
without profit and its rates cannot be controlled to create a loss or re- 
quire a profit but must be self-adjusting to the cost of operation. The . 


cooperative agrees that regulatory protection may be required in 
order to see that the apportionment of charges is made without discrimi- 
nation among members and further to assure that the association will 
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remain a true non-profit organization. However, the association argued 
that it should be exempted from control as to charges or rebates - other- 
wise it may be subjected to expensive and repetitious rehearings on the 
issues of this proceeding. No insurance coverage is required since the 
association does not handle the products itself and the insurance coverage 
of its pick-up and delivery agents are governed by the Interstate Commerce 
Act and by applicable state motor carrier legislation. 


Consolidated Flower Shipments - Bay Area 


The operations of Bay Area which now contains 38 flower grower 
and shipper members located in the San Francisco area are fully described 
in the Board's opinion in Consolidated Flower Shipments, Inc. — Bay 
Area, etal., 64/ with portions of the Initial Decision of Examiner Richard 
A. Walsh attached. On October 17, 1952, Bay Area changed its form 
somewhat by formally incorporating as a California non-profit agricul- 
tural cooperative corporation as distinguished from its previous status 
as a non-profit general corporation, so that its membership is expressly 
limited to producers of farm products; in actuality, only flowers and 
decorative greens. 

The principal distinction between Bay Area's operation and that of 
Flower Consolidators is the fact that the former's Executive Secretary, 

John C. Barulich, a respondent in this case, is also the sole owner 
of its San Francisco pick-up agent known as the Airport Drayage Company. 
Annual dues and initiation fees of members cost $125.00 per year. In 
addition there is a pick-up charge of 70 cents per box of flowers, of 
which 15 cents goes to the association to cover its overhead expenses 
and 55 cents goes to the Airport Drayage Company. 

There are approximately 341 potential shippers or producers of 


flowers and decorative greens in the San Francisco Bay area. Many of 
these testified that since the increase in the airline freight rates in 


64/ Order No. E-7139, decided February 5, 1953. At the time of this 


opinion, Bay Area had only 26 members. 
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November 1953, the demand for air-shipped flowers in the eastern 
markets dropped off perceptibly and they were forced to resort to rail 
shipping to a larger degree in order to reduce the cost to the eastern 
merchants. It was estimated that absent the cost savings made possible 
through a cooperative association, the present volume of the California 
flowers air shipped to the east would decrease by approximately 25 per- 
cent. 

Bay Area's total assets as of June 30, 1953, were $4,922.67. Its 
total revenues for six months prior to June 30 were $42, 633.46 and ex- 
penses $44, 592.53, indicating a loss of $1,959.07. Its employees con- 
sist of an Executive Secretary, office boy, and stenographer. It owns 
no trucks and leases a terminal office at the South San Francisco airport. 
Airport Drayage subleases a part of the space from the Bay Area terminal. 
Although Mr. Barulich testified that the only control that Bay Area ex- 
erted over Drayage was set forth in their agency agreement which speci- 
fically provides that Drayage is not responsible for the performance of 

any consolidation of shipments, which function shall be performed 
by Bay Area, its servants and employees, other testimony of Mr. Barulich 
discloses that persons working for Airport Drayage perform the consoli- 
dation work for Bay Area and are paid by Airport Drayage which also 
pays the complete salaries of all persons now employed at the Bay Area 
terminal. A monthly statement is sent to Bay Area by Airport Drayage 
containing a proration of the clerical work performed on Bay Area's 
behalf. As an indication of the volume of its shipments, in October 1953, 
Bay Area shipped 6, 004 boxes, totaling 258,943 pounds. In September 
1953, the total was 6, 540 boxes weighing 286, 532 pounds. 


Fashion Air Cooperative Association 


Fashion Air was formed on September 19, 1946, as a voluntary 
agsociation of twelve members operating through a three-man Board of 





Directors pooling air freight shipments from New York to Los Angeles. 
Eleven members are engaged in retail clothing merchandising while the 
twelfth is Northrop Aircraft. The organization was conceived by the 
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members for the sole purpose of improving air service, eliminating 
minimum charges, and obtaining the benefit of volume air freight rates 
by combining their shipments. Membership dues are $100 annually, 
and there is an initiation fee of $100 in addition which is used to cover 
overhead expenses. Any credit balance at the end of the year is refunded 
to members on an equal share basis. There are no restrictions as to 
membership. 

The Terminal Freight Handling Company is retained by Fashion 
Air as its agent to perform consolidation, billing, tracing and prorating 
charge functions. Terminal Freight employs a manager as supervisor. 
Pick-up is effected in New York through the airline break bulk agent. 

At Los Angeles the Airways Delivery Service, acting as agent of Ter- 
minal Freight, delivers the merchandise from the airplane to the Los 
Angeles members of Fashion Air. No responsibility for loss or damage 
to shipments is assumed by Fashion Air or Terminal Freight. Fashion 
Air carries no cargo insurance. Claims are filed by member shippers 
against the delivery agent and are processed through Terminal Freight 
as agent for Fashion Air. Payment is made only when recovery is had 
from the direct carrier or the delivery agent. 

The Terminal Freight Handling Company also performs consolida- 
tion and handling for the Terminal Cooperative Association, a surface 
freight cooperative association. Terminal Freight charges the two as- 
sociations for the salary of the manager, overhead expense and adminis- 
trative cost. Fashion Air has no employees who receive salaries as such. 
The Terminal Freight manager receives the merchandise from the shipper 
member, receipts for it, creates a separate bill which travels with the 
shipment for checking delivery purposes, and routes the consolidated 
shipment by direct air carrier for transportation to Los Angeles under 
an airway bill merely showing total pieces and total weight. Copies of 
the individual bills are used for tracing purposes or to prorate charges. 


The shipper member may also ship outside the association if he desires, 


but no delivery within the association is made to non-members. De- 


cisions of the Terminal Freight manager are subject to examination and 
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130 reversal by the Board of Directors. 

The Terminal Freight handling charge to the member includes the 
handling charge in New York, the direct carrier line-haul charge pro- 
rated, as well as the handling charge at Los Angeles and the destination 
delivery agent's charge. All shipments are collect. 

Rates may vary according to type of commodity. Thus, a light and 
bulky commodity may be charged a different rate than a heavy and compact 
item. Line-haul charges are computed on the basis of the number of 
pounds of the particular shipment related to the total pounds within the 
consolidated consignment with the exception that a minimum handling 
charge of 40 cents may be assessed if the weight of the shipment brings 
the rate below 40 cents. No tariff is published. Changes in the handling 
charge are reflected in bulletins issued to the membership. 

Terminal Freight does not derive a profit from its operations from 
Fashion Air. If there is any excess in the amount of charges, it is re- 
bated to the members of Fashion Air at the end of each month when a 
statement is issued. Fashion Air points out that one of the advantages 
of its operation is that it keeps better control over shipments through 
its handling agent than would be possible through an air freight forwarder. 

Fashion Air is not interested in taking in more members for the 





purpose of becoming a larger organization since such would increase the 
131 cost of operation. However, there is no actual limitation on mem- 
bership nor is additional freight solicited. In 1946 Fashion Air had many 
more members than it has today because there was a shortage of mer- 
chandise and the merchants were anxious to receive shipments as quickly 
1 7 as possible. As conditions changed and supply became more plentiful, 
certain types of cheaper merchandise did not warrant being shipped by 
Y air and those firms dropped out of the cooperative and moved their ship- 
‘ ments by ground services. At the present time the air shipping service 
BS . is maintained for the high fashion merchandise which is needed in a hurry. 
The initiation fee has also acted as a deterrent to members who have not 
had a large volume to ship. 


If Fashion Air were required to employ the services of air freight 
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forwarders, it is said that much of their merchandise would go by sur- 
face carrier because of the high cost involved in air freight forwarding. 

Fashion Air contends that as a group of shippers acting collectively 
it should be and is exempt from regulation as an indirect air carrier. 

Just as one shipper must be given the freedom to select and utilize the 

services of common carriers for the transportation of his goods in inter- 

state commerce, so this freedom must accrue to two or more shippers 

shipping jointly. It is urged that such an operation is not common carriage 
for there is no holding out to the shipping public as such. 

Fashion Air distinguishes between the functions of its members and 
those of the association. The shipper's responsibility ceases upon making 
delivery to the Fashion Air location and Fashion Air's arrangements for 

132 delivery to the airline are worked out merely as a matter of con- 
venience and expediency to Fashion Air shipper members. Secondly, the 
association does not per se add new markets — the members of Fashion 
Air do that. By imposing strict requirements for the Association, the 
Board would in reality be regulating shippers which is beyond its statu- 
tory authority. It is also contended that there is no necessity for regu- 
lation since the organization operates on a non-profit basis and for mem- 


bers only. The Association does not harm the direct carriers or the 





shipping public generally. The only protestants are the air freight for- 
warders who desire additional traffic. Moreover, there is no need to 


determine reasonable charges of a non-profit organization operated by ¥ 
its members for themselves. Also, there is no need to have records 

of the organization subject to inspection by any member or other properly 
interested person therein. Fashion Air points out that the Interstate r 
Commerce Act in regulating railroads, motor vehicles, water carriers . 
and freight forwarders renders it unlawful to disclose to any person other \ 
than a shipper or consignee information concerning the nature, kind, . 
quantity, destination, consignee, or routing of any product. In addition, 3 
Fashion Air sees no reason why there should be a requirement that a . 


non-profit association take in as members any who may desire to par- 
ticipate since a cooperative does not desire to serve the general public. 
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On the other hand, Fashion Air agrees with Bureau Counsels po- 
sition, urging that no rate preferences be granted to indirect air carriers. 

The cooperative also points out an apparent inconsistency in Bureau 
Counsel's position where the latter would permit indirect air carriers 
to joint-load by exemption whereas when two or more shippers desire to 
joint-load through a cooperative association Bureau Counsel recommends 
strict regulation by the Board. 


Metropolitan Receiving Unit, Inc. 


Metropolitan Receiving Unit consists of a group of retail depart- 
ment stores located in New York City and Philadelphia which have been 
engaged in the consolidation of freight moving by surface transportation 
from the midwest and to western points. Membership is restricted to 
firms in the retail business. The association desires to engage in an 
air freight consolidation in which the New York stores would participate. 

MRU cites the experience of its predecessor Metropolitan Traffic 
and Receiving Unit which organization in fiscal year ending June 30, 
1952, shipped approximately 1,000, 000 pounds of freight from the West 
Coast on a consolidated basis to New York by air. Following the decision 
of the California District Court in American Shippers, Inc. etal. v. 
Twentieth Century Delivery Service, Inc. etal. 3 Aviation Cases 17, 845 
(1952), in which shippers cooperative operations without benefit of a 
forwarder Letter of Registration were enjoined, the organization was 
dissolved and its air operations were discontinued. The members of 
MRU who had formerly been members of MTRU were then forced to dis- 
patch shipments individually through freight forwarders or other means 
and consequently the volume of such air shipments declined 100, 000 

pounds or 10 percent of the shipments during the preceding year 
forwarded on a cooperative consolidated basis. 

Cost comparisons between the two methods of shipping were made 
as follows: a 5-pound shipment dispatched by freight forwarders would 
cost $5.67 as against the cooperative shipping cost of $3.20. At the 100- 
pound level the forwarder cost would be $29.87 as compared to $27.25 
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through a freight forwarder. In addition, whereas the freight forwarder 
charges remain constant at the 100-pound rate, cooperative shipping 
costs are reduced corresponding to the direct airline rates in the higher 
weight brackets. Additional savings are realized through careful selec- 
tion by the association of the most appropriate method of shipping as 
between parcel post, express, freight forwarder, and direct carrier -- 
which rates vary considerably. 

MRU objects to the proposal of Bureau Counsel that shippers assoc”- 
tions may not discriminate with regard to membership against any shipper 
of commodities handled by the association and located in its vicinity. 

MRU points out that in view of the joint liability assumed by members of 
an association they should and must have the right to be selective in the 
firms with which they associate. MRU also objects to the reporting re- 
quirements and proposed regulation of fees and charges on the ground that 
such would increase the financial burden of the association and impede it 
in performing its basic function. MRU requests that the revised regula- 
tion provide a complete exemption from regulation to bonafide non-profit 
135 shippers associations, in the same manner as provided under sec- 


tion 402(c) of Part IV of the Interstate Commerce Act. 85/ 


85/49 U.S.C.A. sec. 1002 entitled "Definitions and Exemptions," 
(section 402 of the Interstate Commerce Act), provides as follows: 


(b) The provisions of this chapter shall not apply (1) to service 
perfo rmed by or under the direction of a cooperative association, 
as defined in Agriculture Marketing Act, approved June 15, 1929, 
as amended, or by a federation of such cooperative associations, if 
such federation possesses no greater powers or purposes than 
cooperative associations so defined, or (2) where the property 

with respect to which service is performed consists of ordinary 
livestock, fish (including shellfish), agricultural commodities 

(not including manufactured products thereof), or used household 





goods, if the person performing such service engages in service . 
subject to this chapter with respect to not more than one of the i 
classifications of property above specified. 


(c) The provisions of this chapter shall not be construed to apply 
(1) to the operations of a shipper, or a group or association of 
shippers, in consolidating or distributing (continued on page 37) 
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Aircraft Industries Association 


Aircraft Industries Association is an organization of aircraft manu- 
facturers not yet engaged in air consolidation but which desires to engage 
in this activity within the near future and therefore urges the Board not 
to place undue restrictions on the operations of cooperative associations. 

136 Its membership produces approximately 90 percent of the airframes 
and component parts such as engines, propellers, landing gears, etc., 
manufactured in this country. The association is interested in a coopera- 
tive consolidation of air freight shipments of supplies located east of the 
Mississippi River to the manufacturing and assembly plants on the West 
Coast. 


Manufacturers and Wholesalers Association of San Francisco 


The Manufacturers and Wholesalers Association of San Francisco 
consists of 120 regular members and 15 associate members engaged in 
the garment industry in San Francisco. The association has a shipping 
conference of 70 to 80 members engaged in consolidation shipping of raw 
materials from New York to San Francisco to be used in the garment 
manufacturing industry there. Because of the fashion element, time be- 
comes of the essence and there are frequent re-orders of raw materials 
in small units under 100 pounds from the New York area. 

On October 20, 1952, between 30 and 40 members of the shipping 
conference commenced an air shipping consolidation from New York to 
San Francisco. At the time of the hearing, 20 to 30 members of this 


(footnote 65 continued from page 36) 
freight for themselves or for the members thereof, on a non- 
profit basis, for the purpose of securing the benefits of carload, 
truckload, or other volume rates, or (2) to the operations of a 
warehouseman or other shippers' agent, in consolidating or dis- 
tributing pool cars, whose services and responsibilities to shippers 
in connection with such operations are confined to the terminal 
area in which such operations are performed. Feb. 4, 1887, c. 
104, Part IV, Section 402, as added May 16, 1942, c. 318, Section 
1, 56 Stat. 284, and amended Dec. 20, 1950, c. 114, Section I, 
64 Stat. 1113. 
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group were using the air consolidation. 

The association operates at actual cost, spending only $566 on 
printed matter, administrative, and legal expenses. All expenses for 
consolidation at New York, drayage to airport, line-haul, etc., are pro- 
rated according to the weight and number of the individual member's 
shipment. 

The association employs an Executive Director having no connection 
with the San Francisco break-bulk and delivery agent, Airport Drayage 
Company, for the purpose of supervising the air consolidation. Solici- 
tation of new members is a function of this Executive Director. 

In September 1953, 527 pieces weighing 13,104 pounds consolidated 
into 155 shipments were received from New York. In October the com- 
parable figures were 575 pieces, 11,735 pounds, and 168 shipments. In 
addition to the garment manufacturers about five retailers are using the 
air consolidation. 

Under Docket No. 6691 the association has applied for exemption 
from the requirements of the Act and Part 296 of the Economic Regula- 
tions on the theory that as a non-profit corporation handling only the 
shipments of its members in good standing the public interest does not 
require regulation of its enterprise. 


California Apparel Shippers Association 


The California Apparel Shippers Association is located in Los An- 
geles. Its membership consists of 16 retail women's apparel manufac- 
turers interested in national distribution of their products. The Associa- 
tion is similar to the Manufacturers and Wholesalers Association of San 
Francisco and although not presently in operation it proposes to operate 
as follows: The individual shipper member would deliver a package to 
the air freight receiving station of Wings and Wheels Express Co., Inc., 
a forwarder. No pick-up service would be provided. A consolidation 

fee of 17 cents per package would be charged by Wings and Wheels. 
The consolidator would sort all packages according to destination airport 
and transport the shipments to the airport after preparing the master 
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airwaybill and also after affixing postage to the package for parcel post 
delivery from the destination airport where break-bulk occurs to the 
ultimate consignee. The consolidator would follow the instructions of 
the Secretary-Manager in the selection of air carriers. The Association 
would prepay the actual charges including the consolidation fee, postage, 
and the air-haul on a prorated or actual cost basis. Under the Accumula- 


tion, Assembly and Distribution Rules 86/ the consolidator would give 


the Association the airline consolidated weight rate. The consolidator 
would be liable for goods lost or destroyed while in its possession to the 
extent of 50 cents per pound actual weight. The Association plans to 
carry insurance covering loss or damage for which the consolidator is 
not liable. 

Prospective members who are not manufacturers of apparel will be 
rejected for membership because they have different rate classifications 
for shipments of fabrics and piece goods. The annual membership fee 
would be $100. The Secretary-Manager will receive 5 percent of the 
gross transportation charges from each shipper member out of which 
he will pay his administration expenses and personal salary. 


The Association seeks an exemption 86A/ 


so that it may be per- 
mitted to operate as a non-profit corporation and increase its member- 
ship. It has no objection to regulations which would require periodic 
reporting of the method of operation, its approximate volume, balance 
sheet, profit and loss statements, a list of the membership and a de- 
scription of the method by which charges are determined. 

Western Traffic Conference, Inc. 

The Western Traffic Conference, Inc., Central Division, consists 
of 42 retail stores in California and Utah engaged in an air receiving 
86/ Accumulation, Assembly and Distribution Rules Investigation 

12 C. A.B. 337 (1950). 


86A/ On November 8, 1954 the Board deferred action on both California 
Apparel Shippers and Manufacturers and Wholesalers Association's exemp- 
tion applications until final decision herein Order No. E-8753. 
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pool on a non-profit basis — established in 1946. Individual members 
route their merchandise to Paco Service in New York City, which 


through an agreement with the Central Division of the Conference con- 


solidates packages in the name of the Western Traffic Conference for 


shipment by air through a carrier designated by the Conference. Each 
member is billed 15 cents per package for consolidation. The Con- 
ference employs a drayman who receives the shipment in the name of the 
Conference and who breaks bulk and prorates the airbill to each store 
based on the proportion of weight. The drayman assesses charges ac- 
cording to his tariff rates. No charges are assessed by the Conference 
and no one receives any fee for acting as agent. 

Membership is restricted to persons and corporations engaging 
in buying and selling retail merchandise. The membership fee is $50 and 
annual dues are $60. 

California Traffic Service 


California Traffic Service, a division of the California Retail As- 
sociation, operates as an air freight pool based in San Francisco, or- 
ganized by respondent John C. Barulich, Executive Secretary of Con- 
solidated Flower Shipments, Bay Area, and also sole owner of Airport 
Drayage Company. The pool operates from New York to East Bay and 
West Bay cities. A consolidation fee of 25 cents per hundred pounds 
with a 25 cents minimum is charged. In addition, there is the New York 
drayage fee of $1.40 per shipment and 75 cents per hundred weight. The 
line-haul charge is prorated on a weight basis to each member of the pool, | 
and varies with the size of the pool movement for the individual day. 
All merchandise in the pool is insured. Delivery is effected through 
the distribution service of the airline. 

The National Industrial League, the Department of Agriculture, 
the California Farm Bureau Federation, the California State Florists 
Association and the airlines all support the applications of the coopera- 
tive shipping associations for exemption from stringent regulations by 
the Board. 
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The freight forwarders oppose the authorization of cooperatives on 
the ground that the traffic carried by the associations is needed by them 
in order to render their operations more economical and efficient through 
higher volume so that lower rates may be passed on to the shippers and 
ground services improved. The forwarders recognize that the legaliza- 

tion of shippers associations might have a catastrophic effect upon 
their operations since the cooperatives may grow at their expense be- 
cause of the low cost non-profit nature of the cooperative function. Some 
of the forwarders argue that the associations must be limited to the move- 
ment of a single commodity. They deny that the shippers associations 
are more economical to shipper members than some forwarders such as 
American Shippers which because of a larger consolidation operates at 
a lower unit cost. 


The forwarders also contend that the shippers associations do not 


generate air freight but use it only as their interest dictates and that 


certain of the shippers associations are not non-profit corporations. 
They point to the fact that California Apparel Shippers Association im- 
poses a 5 percent surcharge on all transportation charges to its members 
and that the Secretary-Manager retains the surplus of the surcharge over 
the overhead expense. 

Some of the forwarders maintain thatthe shippers associations should 
be required to prove a public need for their services as a prerequisite 
to receipt of operating authority. They suggest that such proof might 
take the form of a showing that there is no forwarder active at the point 
where the association desires to originate air freight. Conversely, in 
localities where freight forwarders are active, the forwarders would 
contend that there would be no need for association operations to be 
authorized. 


Conclusions. 


A review of the various types of operations in which the cooperative 
shipping associations are engaged reveals a consistent pattem. The asso- 
ciations operating through terminal agents, local pick-up agents, and in 
one case even a registered fneight forwarder, are maintaining a closer 
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control over the routing and carrier selection of their shipments, ob- 
taining the volume rate which is prorated among the member shippers, 
and, in the peculiar case of the flower cooperatives, also eliminating or 
reducing the expensive excess valuation charge which the competing for- 
warder has utilized to its pecuniary advantage. Asa result, the cost re- 
ductions and improved service undoubtedly serve to enhance air freight 
transportation by retaining a good share of the price conscious markets 
despite a business readjustment. 
On the other hand, there is little doubt but that the activities of 

these associations if allowed to expand will affect the economic future of 
the air freight forwarders through their ability to underprice the forwarders' 
services. The question to be decided herein is: Should such an evolu- 
tion be prohibited by Federal Administrative regulation? Certainly there 
is nothing improper in a bonafide shippers association operating on a 
non-profit basis. State nonprofit incorporation statutes are in effect in 
most of the States of the Union. Moreover, there is nothing inherently 
wrong with the association prorating charges among its membership 

so long as there is no discrimination among them. Producer, marketing 
and consumer cooperatives have been operating on that basis for many 
years. The reduction of shipping costs to the members of the associa- 
tion enhances the use of air freight transportation and is an aid in the 
development of domestic commerce generally. More specifically 
Government should encourage reductions in the cost of transportation 


whenever possible through regulation because unnecessarily high 


prices in any line of business dry up purchasing power, slow down busi- 
ness activity and cause unemployment. Such economic recessions re- 
quire direct relief and business subsidy which in turn must be supported 
by high taxes which inhibit the incentive of more prosperous individuals 
and business enterprises to produce goods and services. Government 
should encourage cooperative enterprise in the same way that business 
encourages the development of new cost saving inventions. The few 
salesmen and advertising employees who may be dislocated by a swing to 
cooperatives in the air forwarder industry will find more profitable 
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employment in other fields of endeavor. Particularly should such re- 
ductions in costs be encouraged where there would be no adverse effect 
on the revenues of the line-haul air carriers. 

The argument has been made throughout this proceeding that the 
growth of the cooperatives will cause the air freight forwarder to dis- 
appear from the scene leaving shippers at the mercy of associations who 
may not desire to admit them to membership. The forwarders use this 
as an argument for requiring the cooperatives to prove a need for their 
service while Bureau Caunsel employs this contention as a reason for 
requiring that the cooperatives keep their membership open. 

Neither contention appears to be sound. If the cooperative form of 
forwarding becomes more attractive to shippers than the profit-making 
method, then the latter must yield to the former. The Government should 
no more intervene between the two types of organization in the shipping 
field than it does where a cooperative grocery store operates in compe- 
tition with a profit making independent or chain store grocery. Coopera- 
tives should no more be required to show a specific public need for their 





services in any particular locality than should a forwarder. No basic 
regulatory purpose would be served by such a limitation on entry. 
Regulation should be confined to operations after entry. 

The forwarders will in all probability continue to serve shippers who 
do not desire or are unable to join cooperative associations on a consoli- 
dated or so-called "straight shipment" basis. They may enter into 
agreements to act as cargo sales agents for some of the airlines. 87/ 
They may also serve as agents performing pick-up, consolidation, and 
accounting functions under the direction of bona: fide shippers associations. 

TWA proposes that the cooperative shippers associations be restricted 
in membership to shippers located in the same metropolitan area; that a 
second restriction should be placed upon the number of members which 


any association may have; and finally that each association should be 


67/ See discussion pp. 112 et seq. infra. 
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limited to shippers or consignees in a particular industry; such as retail 
dress shops, wholesale florists, airplane manufacturers, etc. 

It is not clear how such restrictions are necessary to encourage the 
development of air freight transportation. If shippers associations wish 
to have members in both New York and Los Angeles no reason appears 
why they should not have such a varied membership. Any numerical 
limitation which would be placed upon the membership would be arbi- 
trary. Some associations are naturally more efficient if small (e.g., 
Fashion Air), others like Aircraft Industries Association may be more 
efficient if they take in all aircraft manufacturers and subcontractors 
or manufacturers of component parts. Moreover, while there is a cer- 
tain logic in restricting membership of an association to a particular 
industry such as flower shipping, aircraft manufacturing etc., an excep- 
tional situation may arise where, such as in Fashion Air, Northrop 
Aviation and originally North American Aviation found it desirable to 
associate with an apparel retailers cooperative. Government should 
not interfere in the matter of the composition of membership of a shippers 
organization any more than it should tell a forwarder which shippers 
merchandise it may or may not pick up, consolidate, document, and 
deliver. Membership limitation or lack thereof would appear to be a 
matter of internal organization with which the Civil Aeronautics Board 


need not be concerned so long as association remains bonafide. 


Although jurisdiction of the Board over cooperative shipping associa- 
tions as indirect air carriers was settled in Consolidated Flower Ship- 
ments — Bay Areav. C.A.B., supra, regulation of the cooperative associa- 
tions should be at the minimum necessary to keep the Board apprised of 
the extent and character of their operations. They should be required 
(1) to report their membership list, the names of officers and directors, 
annual dues and initiation fees, (2) to file Articles of Incorporation and 
By-laws, (3) semi-annual reports of the total volume of operations and 

the types of commodities shipped by surface and by air, by cer- 
tificated combination carrier, all-cargo carrier, large irregular and others, 
a balance sheet and revenue and expense statement, and (4) a statement of 
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the formula for determining charges to its members. 

No public need for service in a specific area nor fitness, willing- 
ness, and ability to conduct indirect air carrier operations need be 
shown ata hearing. Such associations need not insure their members' 
shipments so far as Government regulation is concerned, since the mem- 
bership may control its own protective coverage through its ability to 
vote within the organization. For the same reason no control over the 
reasonableness, unduly preferential or prejudicial or discriminatory 
character of its tariffs, rates or charges is necessary. However, regu- 
lation of section 408, 409, and 412 relationships and agreements is neces- 
sary to prevent a drastic limitation on competition in a particular com- 
modity and geographical location through vertical or horizontal integra- 
tion of cooperatives, forwarders, consolidators, and draymen. 
Associations should also file with the Board and make available at their 
place of business a schedule or formula for assessing Grayage and con- 
solidation charges so that consignees may be aware of the charges and 
the method of computing same. 

Applications for authorization to engage in interstate air trans- 
portation by cooperative shippers associations should contain the following 

information in addition to the information required of air freight 


forwarder applications: 


(a) the facts and circumstances surrounding the organization 
and establishment of the association; 
(b) articles and bylaws of the association; 
(c) copies of contracts with its traffic manager, execu- 
tive secretary, consolidator, trucking agents, and 
similar persons; 
(d) membership roster; 
(e) aschedule and/or formula of all charges made. 
A form of authorization similar to those recommended for issuance 


67A/ 


to freight forwarders ——’ only using the term "Cooperative Shippers 


67A/ See p. 36, supra. 
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Association" instead of "Air Freight Forwarder" should be adopted. 

Fashion Air, Metropolitan Receiving Unit, Aircraft Industries 
Association, California Traffic Service, and Western Traffic Con- 
ference have not applied for authority by exemption to operate as indirect 
air carriers herein. They will either have to cease or refrain from 
commencing operations as indirect air carriers under the authority of 
the Bay Area Court of Appeals decision supra or submit to Board regu- 
lation and apply for an exemption. 

In accordance with the foregoing considerations and all the facts 
of record the applications of Manufacturers and Wholesalers Associa- 
tion, Flower Consolidators of Southern California, Inc., and California 

Apparel Shippgrs Association for authority to operate as Indirect 
Air Carriers — Cooperative Shippers Associations are hereby granted. 

The question of Bay Area's application for exemption presents a 
more difficult problem. There, John C. Barulich, who acts as Execu- 
tive Secretary for Bay Area is at the same time the sole owner of Airport 
Drayage Company which organization picks up, assembles, and consoli- 
dates, documents, as well as delivers Bay Area shipments to the terminal 
at the airport on a per-box rate of compensation despite an agreement 
which states that employees of Bay Area perform the consolidation. 
Drayage has offices at the Bay Area terminal and all consolidation 
functions and prorating of charges are performed by Drayage personnel 
under the direction of Mr. Barulich. It is not clear here whether Mr. 
Barulich is acting as Executive Secretary of Bay Area or as sole owner of 
Drayage or both. It is also rather significant that although Drayage 
ostensibly leases part of Bay Area's terminal instead of vice versa, 
Drayage is engaged in many activities in addition to those of Bay Area, 
namely ground movement for Manufacturers and Wholesalers Association 
and California Traffic Service, pick-up delivery work for air carriers as 
A.C.I. agent, distribution and trucking work for Atwood Tires, Bor-Air, 
Ace Air Freight, Wings and Wheels, Western Air Freight Forwarder, 
American Shippers, Air Express International, Emery Air Freight, 
Global Air Cargo and Yoder Bros. 
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The Court of Appeals found that Bay Area is a separate entity 
performing forwarder functions through Drayage as agent. But because 


of Mr. Barulich's function as Executive Secretary of Bay Area and sole 
proprietor of Drayage and the commingling of functions and terminals 
described above, the impression is created that Drayage may be more 
than a mere pick-up and delivery agent for Bay Area and rather actually 
functioning as an air freight forwarder without benefit of operating 
authority from the Board using the Bay Area membership as a ready- 
made clientele which may be expanded from time to time by solicitation of 
new members in his capacity as Executive Secretary of the Association. 
Bureau counsel introduced literature showing that Mr. Barulich is also 
engaged in soliciting members for the California Traffic Service co- 
operative. 

In addition to the fact that Drayage has no authority from the 
Board to operate as an air freight forwarder there is the more serious 
fact that the granting of preferential rates to shippers through prorated 
line-haul charges by a forwarder violates section 403(b) of the Act. 

Where two or more shippers join to organize a cooperative in order 
to secure the benefit of volume rates, such is a laudable purpose and should 
be encouraged by the Government as previously indicated. But where a 
pick-up and delivery agent-proprietor obtains practical control of the 
consolidation operation of a group of shippers through an executive 

position in the shippers organization, the result may not be a true 
shippers cooperative association which should be licensed by the Board. 
Rather it may be a device by which the trucker attempts to obtain a 
competitive advantage over all other forwarders through the technique 
of prorating charges. To the extent that Drayage may be jointly in con- 
trol of the Bay Area operation through Mr. Barulich's dual furction 
enabling it to prorate charges, Drayage may also be engaged in unfair and 
deceptive competitive practices in violation of section 411 of the Act. 

There is a real distinction between the Bay Area-Drayage opera- 
tion and the type of operation carried out by Flower Consolidators of 


Southern California where the consolidation function and the prorating of 
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charges is directed and carried out by an employee of one of the shipper 
members and Cannonball Express, the pick-up trucker-agent, is that and 
no more. And the point is important for it can be expected that in the 
future forwarders may seek to organize a group of shippers, direct their 
consolidation, and rebate charges so as to obtain an unfair competitive 
advantage over other forwarders. Applications by cooperatives must be 
scrutinized carefully to insure that a genuine shippers association is 
seeking authority to operate as an indirect carrier for the benefit of its 
members and not that an unlicensed forwarder or even a licensed forwarder 
is using a cooperative as a clock to secure an unfair competitive advantage 
over other licensed forwarders. 

In view of the foregoing considerations and all the facts of record 
the application of Bay Area for authority to operate as a cooperative 
shippers association will be deferred until such time as it divests itself 
from any operational control by Airport Drayage Company through the 
personage of its Executive Secretary, John C. Barulich. At the same 
time it is hereby recommended that the Board institute an investigation 
to determine whether Airport Drayage Company has been operating as 
an air freight forwarder without authority from the Board in violation 
of sections 1(2) and 401 of the Act and whether as such it has violated 
section 403(b) by prorating charges and further whether it has been en- 
gaged in unfair and deceptive competitive practices under section 411 of 
the Act, and if so, whether an order should be issued requiring said 
company to.cease and desist from such violations of the Act and the 
Board's regulations thereunder. 


Indirect Air Carriers’ Right to Enter Into Joint Rate Or Other 
Compensation Agreements with Direct Air Carriers. 


The air freight forwarders request that no prohibition be written 
into the proposed regulations which would in any way prohibit them from 
entering into joint rates (which presumably would contain a division more 
favorable to the forwarder than the published tariff rate) or other agree- 
ments regarding compensation for their services with the 
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airlines. 68/ The airlines and Bureau Counsel joined by some of the 


cooperative shipping associations are strongly in favor of such a regu- 
latory prohibition. 

In support of their position the forwarders point out that they are 
in fact and law indirect air carriers and not shippers, that the Civil 
Aeronautics Act refers to them only as indirect air carriers and that the 
legislative history of the Act indicates a Congressional intention that 
indirect air carriers be permitted to enter into joint rate agreements 
with the direct air carriers. They further point out that in connection 
with the rendition of their services, particularly of solicitation, adver- 
tising, consolidation, claims handling, shipment tracing, arranging for 
pick-up and delivery, lot-labeling, arranging for collection and remit- 
tance of C.O.D.'s, collection reporting, payment of Federal transporta- 
tion tax, and through assumption of carrier liability when in forwarder's 
possession, substantial savings accrue to the airlines particularly where 
large consolidations are involved. They also maintain that the existing 
volume rate spreads are insufficient to cover overhead and solicitation 

costs and that compensation either directly or in the form of a 
less than published tariff joint rate should be available in view of the 
regularity of their shipments. The airlines deny this and point to the 
fact that the consolidation function results in poor utilization of combina- 
tion passenger and freight equipment which operates throughout the day 
and correspondingly in a high concentration on all-cargo equipment which 
originates in the late evening; that such savings as result from consoli- 
dation are reflected in the lower rates at the higher weight brackets; 
that forwarders are shippers in relation to air carriers and therefore not 
entitled to any preferential rate consideration in accordance with section 
404(b) of the Act; that permission to obtain rate concessions would allow 
the forwarders to play one air carrier off against another by reason of 
their ability to control the routing of 10 percent of the total volume of 


68/ Emery Air Freight does not join in this position. 
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air cargo; that insofar as the paperwork required of the airlines is con- 
cerned freight forwarder shipments are handled no differently than ship- 
ments of high volume shippers such as Sears-Roebuck which tender large 
amounts of individual packages, and which are not in a legal position to 
request a rate concession. 

Bureau Counsel concedes that the Act authorizes indirect air car- 
riers to enter into joint rates with direct air carriers but states that asa 
matter of policy such privilege should not be granted by exemption. 


Discussion. 


The present regulations in effect provide in Part 296. 3(c) that for- 
warders are relieved from the duty imposed in section 404(a) of estab- 
lishing joint rates with other air carriers. In addition Part 296.5 treats 

forwarders as shippers in providing that they confine their ship- 
ments to". . . . Aircraft operated in common carriage . . . (2) by air 
carriers whose tariffs for the transportation services thus utilized have 
been filed with the Board." 

In the original Air Freight Forwarder Case, supra, the matter of 
joint rates between the forwarders and the airlines was not fully liti- 
gated as a request by the forwarders for joint rate privileges opposed by 
the airlines although there was some discussion about the effect upon the 
forwarders’ chances of successful operations without joint rate privileges. 
The Board recognized at pp. 493 and 494 of its Opinion that there would 
be a serious problem as to whether the forwarders would be able to ob- 
tain sufficient revenue from the volume spreads since the fixing of the 
tariff rates was solely in the control of the air carriers. The Opinion 
pointed out at p. 494 that 


"If rates are constructed properly they will give the 
carriers revenues sufficient to cover costs of operating 
the service and a reasonable return on investment. We 
realize that the forwarders through their control of a 
substantial volume of traffic will possess power to 

exert pressure on the direct carriers to establish rate 
structures with spreads favorable to the forwarders, 
irrespective of costs. However, under the Act we possess 
ample authority to deal with any such situation that may 
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arise. It has been pointed out heretofore that so far as 
the direct air carrier is concerned the forwarder will have 
the status of a shipper and under the Civil Aeronautics 
Act no shipper can be granted a preferential rate. Rates 
must be reasonable, nondiscriminatory, nonpreferential, 
and nonprejudicial as required by section 404(b) of the 
Act." 

Turning to the Act itself section 1(2) in effect defines indirect air 
carriers as a kind of air carrier and empowers the Board to relieve 
them by exemption from the provisions of the Act for such periods as 
may be in the public interest. 

Section 404(a) provides that "It shall be the duty of every air car- 
rier to. . . establish, observe, and enforce just and reasonable individual 
and joint rates, fares, and charges. . . ; and, in case of such joint 
rates, fares, and charges, to establish just, reasonable, and equitable 
divisions thereof as between air carriers participating therein which 
shall not unduly prefer or prejudice any of such participating air 
carriers." (Underlining supplied). 

Section 412(a) requires air carriers subject to the approval of the 
Board to file contracts or agreements relating to rates, fares and charges 
with other air carrier, foreign air carrier, or other carriers with the 
Board. The only restriction with respect to the parties that may enter 
into such agreements is the provisions of section 412(b) and 1003(b) of 
the Act which prohibit approval of a contract between an indirect air 





carrier and a common carrier subject to the Interstate Commerce Act 
relating to compensation to be received by such surface carrier for 
transportation services performed by it, and a similar provision in sec- 
tion 1003(b) which provides that indirect air carriers may not establish 
joint rates or charges with a common carrier subject to the Interstate 
Commerce Act with respect to air transportation of property. 

On its face then, the law is clear. Indirect air carriers are air 
carriers; air carriers are required to enter into joint rates or charges 
among themselves; although indirect air carriers may be exempted by 
the Board from the requirement of establishing joint rates with other 
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air carriers. Nowhere in the Act is an indirect air carrier anywhere 
referred to as a shipper with relation to other indirect or direct air car- 
riers. The exclusion of agreements between indirect air carriers and 
interstate surface carriers by implication affirms the intention of 
Congress to permit such agreements between air carriers including in- 
direct air carriers. 


Research into legislative history further confirms this interpreta- 
tion. Thus at the time the so-called Freight Forwarder Act of 1942 69/ 
was under consideration by the Congress and precisely on March 7, 1941, 
Colonel Edgar S. Gorrell then President of the Air Transport Associa- 
tion addressed the following letter to the Honorable Clarence F. Lea, 
Chairman of the House of Representatives Committee on Interstate and 
Foreign Commerce with respect to H.R. 3684 a bill introduced to amend 
the Interstate Commerce Act to provide for regulation of Freight For- 


warders. The pertinent part of this letter follows: 


". .. H.R. 3684 provides, in section 404(c), at page 10, that 
freight forwarders subject to H.R. 3684 can establish joint 
rates with common carriers subject to the Interstate Commerce 
Act. No provision is made for joint rates with air lines or 

with forwarders by air. Section 1003 of the Civil Aeronautics 
Act of 1938, however, provides for such joint rates and sets 
forth a method of regulating them through joint boards con- 
sisting of representatives of the Civil Aeronautics Board and 

of ‘ the Interstate Commerce Commission in any case where there 
is a joint rate between an air carrier and a carrier subject to 
the Interstate Commerce Act. The limitation in H.R. 3684 

to joint rates with carriers by surface means of transportation 
is doubtless an oversight. 


"Both of the foregoing points can be taken care of very 
simply in our opinion, by adding a proviso at the end of 
section 417 of H.R. 3684, beginning in line 5 on page 39, 
as follows: 


"*Provided, That nothing in this Act shall prevent a 
freight forwarder from operating as an air carrier under the 
Aeronautics Act o » by ut g or employing the 


services of another carrier subject to such Act, or from es- 
tablishing through service and joint rates, fares, and charges 
secession — eee a a em ee Senet evans ate i Neto 


69/ 49 U.S.C. 1001 et seq. 
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with a carrier subject to the Civil Aeronautics Act of 
1938 pursuant to section 1003 of such Act.'" 70/ 


From this quotation it is clear that the President of the Air Trans- 
port Association of America desired legislation permitting surface 


freight forwarders to engage in air freight forwarding and to enter into 


joint rates with the airlines. A fortiorari he was assuming that air 
freight forwarders already had the right to enter into joint rate agree- 
ments with the airlines under the Civil Aeronautics Act. 

Following this suggestion this Committee on Interstate and Foreign 
Commerce in its Report on the Proposed Amendment of sections 412 and 
1003 of the Civil Aeronautics Act known as S-210 stated as follows: 


"Freight forwarders by air are included within the term 
‘air carrier’ under the Civil Aeronautics Act of 1938, and 
such forwarders are therefore authorized, under Section 1003 
of such act, to enter into joint rates with common carriers 
subject to the Interstate Commerce Act. In order to effec- 
tively carry out the policy of not permitting freight for- 
warders to enter into joint rates with common carriers 
subject to the Interstate Commerce Act, this section of the 
bill amends section 1003 of the Civil Aeronautics Act so as 
to take away the authority which air freight forwarders now 
have to enter into joint rates with common carriers subject 
to the Interstate Commerce Act. This will not, of course, 
affect the right of air forwarders to enter into joint rates 


with operating air carriers. (Emphasis added). 


"This section also amends section 412 of the Civil Aeronautics 
Act of 1938, so as to make sure that freight forwarders by air 
may not through the use of contracts or agreements make 
arrangements with respect to the payment of compensation to 
common carriers subject to the Interstate Commerce Act by 
which they could achieve substantially the same results 71/ 
intended to be prevented by the amendment to section 1003."* — 


The underlined portion clearly bears out the interpretation given to 
Colonel Gorrell's letter quoted above. 


70/ Hearings before Committee on Interstate and Foreign Commerce 
House of Representatives 77 Cong. 1st Sess. on H.R. 3684, p. 355 (1941). 


m1/ H.R. no. 1172, pp 20-21 77th Cong. 1st session, issued August 13, 
1941. 
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In a Committee Print entitled "Memorandum Relating to Differ-_ 
ences between S-210 as passed by Senate and House Mr. A. H. Perley, 
House Office of Legislation Counsel stated as follows with respect to these 
sections of the bill: 

"The requirement as to the payment of published tariff rates 

to air carriers would constitute a change in present law, 

since under the Civil Aeronautics Act forwarders utilizing 

the services of operating air carriers may have joint rates 

with such air carriers." 72/ 

The foregoing legislative history removes any doubt that may exist 
concerning the meaning of sections 1(2), 404(a), 412 and 1003(b) of the 
Civil Aeronautics Act which sections when read together are unambiguous 
on their face. The air freight forwarder as an indirect air carrier was 

intended to be permitted to enter into joint rates with direct air 
carriers if they so desire by the Congress through the language of the 
Civil Aeronautics Act of 1938 which fact was confirmed by the Committee 
Report and Print at the time of the passage of the Freight Forwarder Act 
in 1942. 

Bureau Counsel's position that the Act provides that freight for- 
warders are air carriers and that air carriers may file joint rates but 
that such rights should not be granted by exemption is untenable. 

In the first place the precise question before us is not whether the 
Board should or should not grant this right by exemption. Rather the 
question is whether the Board has power to prohibit such voluntary agree- 
ments after the question has been fully litigated for the first time when 
the enabling statute merely confers upon the Board the power to relieve 
the forwarders of the duty to enter into such agreements. 

The power to prohibit by regulation what has been required by 
statute cannot be implied from the grant of power merely to relieve by 
exemption. Where a statutory provision is clear and unambiguous on 
its face an administrative agency may not hy regulation interpret the 
Act so as to expand its own powers beyond those specifically conferred. 


72/ Committee Print available at Interstate Commerce Commission 
Library, 12th and Constitution Avenue, N.W., Washington, D. C. 
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U.S. v. Best 212 F 2d 743 (1954); "the plain obvious, and rational mean- 
ing of a statute is always preferred to any curious, narrow, hidden sense 
that nothing but the exigency of a hard case and ingenuity and study of an 
acute and powerful intellect would discover" quoted in Anderson v. Civil 
Service Commission 119 F. Supp. 567, 571 (1954); Administrators' 
questions as to the full intent and desirable scope of Congressional action 

should be addressed to Congress for clarifying amendments and 
not forced upon the Courts through an extension of its own authority 
challenged therein Border Pipe Line Co. v. Federal Power Commission 
171 F 2d 149, 1952 - 3(C.A. D.C. - 1948). 

In this particular situation the Board has power to pass on the 
justness, reasonableness, and equitable nature of the divisions of such 
joint rates as between the participating air carriers (section 404(a)) 
and may order same cancelled or establish a new joint rate if such rates 
are found to be unduly preferential or prejudicial with regard to the 
participating air carriers [ sections 1002(h) and (i)]. 

Aside from the question of legal power there are the policy considera- 
tions. Fortunately the problem has been considered in both the inter- 
state surface transportation and maritime fields where the experience 
and precedents serve as a guide to the solution herein. 

Under the Interstate Commerce Act the problem was faced in 


Freight Forwarders, Motor Carriers, Agreements 272 1.C.C. 413, 
446, 448 — 450 (1948) where the Interstate Commerce Commission denied 


the right of the forwarders to enter into joint rates with motor carriers 


since the forwarders were not considered as common carriers within 
the meaning of Part IV of said Act known as the Freight Forwarder Act 
of 1942. Holding that since forwarder traffic should bear its proper 
share of the cost of the motor carriers whose services are utilized by 
the forwarder, the Commission disapproved agreements providing for 
compensation for terminal-to-terminal traffic at less than tariff rates 
for here the forwarders were improperly invading the recognized 
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field of common carriers contrary to the national transportation 
policy. 13/ However in a strong dissent Commissioner Splawn stated as 
follows at pp. 454, 456, and 458: 


"The record establishes overwhelmingly that the terminal- 
to-terminal service is the most economical service — forwarder 
or nonforwarder — performed by motor carriers, that it includes 
no expense to the motor carriers for assembly and distribution, 
no expense for terminal services, no expense for billing, no 
expense for rating or classification of shipments, no expense 
for loading and unloading; that the claim expense is less than 
on other traffic, being reduced to what is commonly called 
‘over-the-road hazard,' and that the compensation for handling 
terminal-to-terminal traffic paid by the forwarder to the 
motor carrier is subject to a minimum usually based on 20, 000 
pounds or more which is guaranteed by the forwarder to the 
motor carrier, even if the load is less than that amount. 

The evidence also establishes beyond any question, and it is 
not contradicted, that terminal-to-terminal forwarder traffic 
is profitable to those carriers that handle it, and is con- 
sidered by them to be highly desirable traffic." 


* * * 


The record establishes that terminal-to-terminal move- 
ments performed by the motor carriers for forwarders requires 
less service and is less expensive than on other traffic. In 
view of those facts and by reason of the language in section 409, 
the Commission cannot find that terminal-to-terminal service 
does not warrant a basis of compensation less than the local 
tariff rates. It must properly find from the testimony of 
witnesses Thee (R1132), Davis (R1238), Sterling (R2345), 
Bridge (R2095), Rurode (R2244), and Friedle (R2450) that the 
truckload terminal-to-terminal services performed by their 
companies may be charged for, lawfully under the proviso, at 
compensation less than the local tariff rates or charges of 
the motor carriers applicable on the same traffic. Nor can 
the Commission properly find from the testimony of the above 
witnesses, or from any other evidence in this record, that 

162 the’ extent of the differences between present compensation 
and the tariff charges on commercial traffic is not justified 
by the described conditions under which the freight forwarders 
utilize the services of their companies." 


13/ see to same effect U.S. v. Chicago Heights Trucking Co. 310 U.S. 


344 (1940), Chicago, Milwaukee, St. Paul & Pacific R.R. Co. v. 
Acme Fast Freight 336 U.S. 465, 476-477 (1948). 
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* * * 


"In the light of the evidence, and because of the mandate 
in the statute, we should permit the forwarders and the motor 
carriers to enter into agreements fixing the amounts of 
compensation to be paid and to be received for the handling 
of terminal-to-terminal traffic less than the local rates of 
the motor carriers. After the compensation has been agreed 
upon and has been published in schedules of compensation in 
accordance with terms and conditions prescribed, we should 
assign this proceeding for further hearing to determine if 
the compensation so agreed upon and published is just, reason- 
able and equitable and otherwise in accordance with Section 
409." 


Thereafter by Act of December 20, 1950, effective September 20, 


1951, the Congress amended sections 402(a), (5), and 409 of the Inter- 


state Commerce Act adopting Commissioner Splawn's position so as to 


prevent contracts between freight forwarders and motor carriers from 


being barred as a class or group by the Interstate Commerce Commis- 


14/ 


sion without consideration of the merits of individual situations. — 


The provisions are as follows: 


14/ 


“UTILIZATION BY FREIGHT FORWARDERS OF SERVICES 
OF COMMON CARRIERS BY MOTOR VEHICLE" 


"Sec. 409(a) Nothing in this Act shall be construed to pre- 
vent freight forwarders subject to this part from entering into 
or continuing to operate under contracts with common carriers 
by motor vehicle subject to part II of this Act, governing the 
utilization by such freight forwarders of the services and in- 
strumentalities of such common carriers by motor vehicle and 
the compensation to be paid therefor: Provided, That in the 
case of such contracts it shall be the duty of the parties 
thereto to establish just, reasonable, and equitable terms, 
conditions, and compensation which shall not unduly preferor 
prejudice any of such participants or any other freight for- 
warder and shall be consistent with the national transportation 
policy declared in this Act: And provided further, That in the 
case of line-haul transportation between concentration points 
and break-bulk points in truckload lots where such line-haul 


For illuminating history of the experience under the Interstate 


Commerce Commission see Report accompanying H.R. 5957, 81st 
Congress, 2d sess. Report No. 2489 dated July 10, 1950. 
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transportation is for a total distance of four hundred and 

fifty highway-miles or more, such contracts shall not permit 
payment to common carriers by motor vehicle of compensation 
which is lower than would be received under rates or charges 
established under part II of this Act. 


'(b) Contracts entered into or continued pursuant to sub- 
section (a) of this section shall be filed with the Commission 

in accordance with such reasonable rules and regulations as the 

Commission shall prescribe. Whenever, after hearing, such 

complaint or upon its own initiative, the Commission is of 

opinion that any such contract, or its terms, conditions, or 

compensation is or will be inconsistent with the provisions and 

standards set forth in subsection (a) of this section, the 

Commission shall by order prescribe the terms, conditions, 

and compensation of such contract which are consistent there- 

with." 

Thus again it is seen that Congress in the companion motor carrier 
field expressed its wish that freight forwarders be permitted to enter 
into joint rates at less than published tariffs with motor carriers at 
least in those cases where terminal-to-terminal transportation did not 
extend longer than 450 highway miles. 15/ 

Thus, under the administration of the Interstate Commerce Act 
which, it must be emphasized, never described the freight forwarder 
as a common carrier for any purpose, the Commission's reluctance to 
grant the freightforwarder the right to enter into joint rates with motor 

164 carriers was eventually overruled by the 1950 Congressional 
legislation. 

Turning now to the maritime field, an analogous situation is to be 
found. Marine forwarders are not considered as common carriers but 
rather more in the nature of agents for the ships for which they generate 


cargo. Through a historical development it became customary in the 


75/ 


The provision proposing the 450-mile limitation with respect to 
terminal-to-terminal movements was inserted to meet objections based 
upon a theory that the forwarders would substantially increase the scope 
of their operations and therefore unduly compete with motor carriers. 
No similar problem exists between air forwarders and airlines. See 
Report No. 2489 supra, p. 10. 
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ocean shipping industry for the carriers to pay brokerage to marine for- 
warders in the amount of 1-1/4 percent of the amount of freight generated 
for the ship. 

After World War II various shipping associations attempted by 
agreement among their respective memberships to prohibit the payment 
of brokerage to the freight forwarders. The matter was first litigated in 
a case entitled Pacific Westbound Conference Agreement 2 U.S. M.C. 
775 (1946) in which the Maritime Commission found as follows on pp. 
781 — 2: 

"The custom of paying brokerage dates back many years. 

Brokerage has been paid for some time by the carriers 

operating from Atlantic and Gulf ports, and it is also paid 

by the members of the Pacific Coast European Conference. On 

the other hand, it is not the practice to pay brokerage in 

the Pacific Coast/Orient trade. Respondents have their own 

soliciting staffs and say that they have no need for the 

services of the forwarder. If brokerage were not paid on 

overland traffic the forwarders probably would divert it to 

the Atlantic-Gulf lines. Brokerage is paid on overland 

traffic even though the cargo may have been secured by 

respondents’ own solicitors. Sixteen services are said by inter- 

vener to be performed by freight forwarders in connection 

with the handling of a shipment in foreign commerce. These, 

it is maintained, are beneficial to the carrier, who should 

pay the forwarder therefor. Intervener says that the forwarder 

cannot function at his best unless he is paid brokerage by 

carriers. Instances were cited where forwarders have acted to 
stimulate trade from the Pacific Coast to Europe, upon which 
brokerage is paid. No such aggressive action is taken in the 

Pacific Coast/Orient trade. 

"The Bland Forwarding Act provides that the Commission 
shall 'coordinate the functions and private agencies engaged 

in the forwarding and similar servicing of water-borne 
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export and import foreign commerce of the United States, for ' 
the efficient prosecution of the war, the maintenance and 
development of present and post-war foreign trade, and the 
preservation of forwarding facilities and services for the e, 





post-war restoration of foreign commerce.' 


"Historically, forwarding facilities and services have 
been sustained to a large extent by revenue obtained from 
brokerage. In view of the Bland Act, we cannot consistently 
approve an agreement, the effect of which would prohibit 
brokerage on a large segment of respondents' traffic. We do 
not hold or imply, however, that carriers must pay brokerage, 
for that would seem to be a matter for individual managerial 
judgment. The agreement will not be approved, therefore, 
unless the prohibition under discussion is eliminated. In 
view of the potentiality of discrimination resulting from af 





unrestricted payment of brokerage, the agreement should 
provide specifically for the amount to be paid if the members 
elect to do so, and should also provide that all payments so 
made shall be reported to the conference." 


Thereafter in Agreements and Practices Pertaining to Brokerage 
and Related Matters, 3 U.S.M.C. 170 (1949) the Commission stated ol 
at p. 174: : 
"The forwarding industry is an integral part of the commerce 
of the United States, is employed by a great number of export 
shippers, and is therefore an indispensable link between those 
shippers and carriers. Forwarders often receive payments from ‘ 
both the shipper and the carrier where payment by the latter is | 
not forbidden by agreement among carriers. The forwarder re- < 
ceives the shipment, performs whatever is necessary to prepare 
it for transportation, secures space, prepares documents, and does 
such other things as are required, all on behalf of the shipper. 
The forwarder develops business and directs particular shipments 
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to the carrier, all to the advantage of the carrier. Forwarders 
generally patronize those lines which pay brokerage so long as 
the interest of the shipper is not jeopardized. 





"The contention that forwarders perform services only for 





" shippers and that there is no consideration for the payment of 

. brokerage by the carriers, is not convincing. The very fact that 
carriers fear that the removal of the ban against the payment of 

i : brokerage will result in all carriers being compelled to pay it be- 

: cause of the competition which will ensue is persuasive of the fact 
that forwarders do have the power to and do direct, in many cases, 
cargo to the carrier which pays them. Testimony that the volume 

| of cargo movement has increased in spite of no brokerage payments 
is not conclusive that the payment of brokerage might not have pro- 
| 166 duced a greater volume. The forwarder can, and does at times, 
increase the movement of cargo when otherwise it might be slack, 
and the receipt of brokerage is an incentive to create new business 
as well as to seek to divert cargo from one carrier to another. 
, Furthermare, carriers derive benefit from the activities of for- 
warders in directing traffic to them even when the carriers main- 
, tain their own soliciting staffs." 
* * * OK OK OX 
At p. 177 the Commission continued: 
"We find that concerted prohibition against the payment of 
fo brokerage results in detriment to the commerce of the United 
4 States in that it has had and will have a serious effect upon the 
forwarding industry. We are not impressed with the argument that 
removal of the ban against the payment of brokerage necessarily 
will result in increases in rates. . Repondents should remove all 
such prohibitions whether contained in their basic conference 
agreements, the rules and regulations of their tariffs, or both. 
~ "Nothing herein is to be construed as a directive that individual 
carriers must pay brokerage nor as any limitation as to the amount 
of brokerage that may be paid by such individual carriers, provided 
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the payments do not reSult in violations of applicable statutes. A 
carrier should be free within limits to pay brokerage or not as its 
individual managerial discretion dictates. Nor is anything herein 
to be construed as a prohibition against carriers, acting under 
a conference agreement, from establishing all reasonable rules or 
regulations which will prevent the payment of brokerage under 
circumstances which would violate the Act, or as a prohibition 
against such carriers from placing limitations upon the amounts 
which they may pay. On the other hand, as we have found that a 
prohibition against any payment of brokerage results in detriment 
to the commerce of the United States, we believe that any limitation 
below 1-1/4 percent of the freight involved, which is the amount 
generally paid by carriers in the various trades over a period of 
years, would circumvent our finding and result in the detriment 
condemned. State of California, et al. v. United States, 320 
U. S. 577." (Underlining supplied). 


The Commission also rejected the contention that the payment of 
brokerage results in discrimination in violation of sections 15 and 17 of 
the Shipping Act, since the payment of brokerage by the carrier to the 
forwarder is not a payment to a shipper nor does the shipper in any way 
benefit from the payment. This decision was judicially upheld in Atlantic 
and Gulf-West Coast Central American and Mexico Conference et al. v. 
U.S. 94 F. Supp. 138 (1950) in which the Court said at p. 141 - 2: 

"It seems clear to us that there is substantial evidence in 
the record before the Commission to sustain its findings that for- 


warding activities have developed American commerce, that the 
forwarding industry is an integral part of the commerce of the 
United States, that forwarders, when earning and collecting 


brokerage are doing so in return for services to the carrier and 
that agreements not to pay brokerage result in detriment to the 


commerce of the United States." 
x kK kK Ke K K * 
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"The Commission's order directs merely that plaintiffs’ 
agreements not to pay brokerage be eliminated. Individual carriers 
are left free, subject to their own judgment and the ordinary opera- 
tion of lawful competition, to pay or not to pay. The Commission's 
report did not go so far as to state that all agreements relating to 
the payment of brokerage would be disapproved, although it con- 
sidered that an agreement to pay less than 1-1/4 percent would 
perpetuate the condemned detriment. 

"Payment of brokerage is not compelled. No more is done 
than to subject the carriers to normal competitive conditions. It 
would thus be premature for us to consider whether the Commission 
could validly order the payment of brokerage and whether the 
designation of 1-1/4 percent as the minimum rate for agreements 
is justified. The order is silent on these subjects, and brokerage 
payments and the 1-1/4 percent minimum may never be pre- 
scribed. 

"It may be that competition will force plaintiffs to pay 


brokerage, but they have no right to be exceptionally sheltered 


from competition when such sheltering is detrimental to com- 
merce. Brokerage in ocean commerce is not unlawful or 
against congressional policy, no matter what that policy may be 
as to domestic commerce. 

"We see no merit in plaintiff's assertion that the Com- 
mission's order discriminates between shippers. We cannot at 
this time know that brokerage will be paid as a result of the order, 
or that if it is paid the burden will be borne by shippers; or that if 
these eventualities do occur they will result in the discriminations 
apprehended by plaintiffs. There is no proof, nor can there be, 
that such discriminations will obtain, and we cannot set aside the 
order on the basis of a bare prediction, especially since the Commis- 
sion, an expert body, apparently foresaw no such difficulties. 

"If, in the future, discriminations occur, it would then be 
appropriate for the Federal Maritime Board to consider whether 
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brokerage is or is not detrimental to commerce. The possibility 
of a future finding of detriment cannot, however, invalidate the 
present order." (Underlining supplied). 
In a subsequent decision the Federal Maritime Board found illegal 
agreements among the ship lines limiting the payment of brokerage on 
certain commodities to less than 1-1/4 percent of ocean freight charges 


and prohibiting payment of brokerage on heavy-lift and long-length charges. 


(Joint Committee of Foreign Freight Forwarders Association et al. v. 
Pacific Westbound Conference et al., 4 F.M. B. 166, decided March 24, 
1953.) 

Thus, in the maritime field the function of the forwarder in develop- 
ing cargo for the direct carrier is considered to be of sufficient importance 
and value as an aid in the development of commerce that there should be 
no prohibition against the payment of compensation therefor by direct 
carriers who so desire, nor any agreements among carriers prohibiting 
such payments. Similarly, in air transportation air freight forwarders 
whose solicitation and advertising 76/ efforts to generate traffic from 
which the direct carriers benefit are entitled to the opportunity - no more 
and no less - of negotiating with the direct air carriers for compensation 
for their efforts in the form of joint rates or other contractural compen- 
sation devices. 

Turning now to the policy considerations involved in the instant case 
the evidence with respect to the inadequacy of the volume rate spreads is 
in dispute, tts the forwarders contending the spread is inadequate and 
the airlines the contrary. Actually that issue is properly determinable 
only in Docket No. 5840, if at all, since a full record thereon is not 
present herein. 


76/ According to the reports on file with the Board American Shippers 


had 14 employees engaged in selling and expended $198, 959 in selling 
and administrative expenses during 1953. The corresponding figures 
for Airborne Flower are 7 employees and $420, 329. Shulman had 9 
salesmen and expended $8, 051 in promotional and advertising expenses. 


T/ See pp. 22 - 23, supra. 
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However, Appendix A indicates that the forwarder group taken as 
a whole has shown meager profits. The most prosperous forwarder - 
Emery Air Freight - charges higher rates than those of the airlines and 
is not interested in joint rate rights. The majority, like the maritime 
and surface forwarders before them, need additional revenues. It is not 
just a case of increasing volume. Airborne Flower's record, see p. 27, 
supra, indicates that additional volume brought larger losses. A higher 
profit margin is required, which means either higher rates to the ship- 
pers or compensation or preferential rates from the airlines for their 
services in generating traffic for the line haul. 

But the raison d'etre of the forwarders is the generation of additional 
air freight. One of the methods of so doing is the charging of low rates 
to the shipping public competitive with those exacted by surface carriers 
considering the savings in time afforded, by air transportation. Where a 
forwarder and an airline voluntarily desire to enter into a joint rate 


agreement or a compensation contract for the forwarder to in effect 


operate the airline's freight traffic department at designated stations 18/ 
it would defeat the purpose of licensing forwarders if such agreements 


were prohibited as a matter of regulatory policy; for such agreements 
provide the means whereby the forwarders may survive and still main- 
tain low rates to the public thereby increasing air freight transportation 
and benefiting the airlines. 


78/ The Board has approved an interline traffic agreement between 
Slick Airways and Acme Air Cargo C.A.B. Agreement No. 5278 approved 
by Order No. E-5438 adopted June 12, 1951 wherein both carriers agreed 
to ship cargo over each other's international routes at a commission of 

5 percent of the total charges, each acting as agent for the other in is- 
suing airwaybills over the other's route. Nathan Bronstein testified he 
operated as freight sales agent for Slick for a period of two years prior 

to January 1953 at a 5 percent commission although not in his forwarder 
capacity as Air Freightways; Airborne Flower also operated as 5 per- 
cent agent for Slick and Flying Tigers but only on a minute part of its 
volume. Riteway Express also had a commission arrangement with Slick 
Airways. The Board has also approved an agreement between Capital 
Airlines and Air Express International, C.A.B. Agreement No. 8106, 
Order No. E-8522, adopted July 26, 1954 wherein Capital agreed to trans- 
fer international traffic through AEI's services at a 5 percent commission 
running to Capital. 
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It is said that the forwarders would thereby be able to play one 
airline against the other by reason of the forwarders’ control of the 
routing of air freight. All the forwarders together control only about 
10 percent of the total volume of air freight. Moreover, under present 
arrangements approved by the Board where forwarders operate as over- 
seas commission freight agents for domestic airlines the same danger 
exists. Actually such pressure tactics can be controlled by the air- 
lines themselves negotiating a uniform commission subject to approval 
of the Board such as exists for passenger ticket agents. 19/ 

Another argument that has been advanced is that such a practice 
would debase the airline rate structure. This record is replete with 
evidence that the development of air freight has been retarded by the 
high level of freight rates. The flower producers, the flower cooper- 
atives and many of the forwarders have all confirmed this attitude toward 
the high rate policy brought about by the necessity to protect Slick Air- 
ways and Flying Tigers from being driven out of ees Indeed 
the high characteristics of the airline minimum rates on small packages 
has provided the primary impetus for the penetration of the air transpor- 
tation field by the forwarders. Thus the debasement of the freight rate 
structure through such voluntary joint rate and compensation agreements 
may be considered a good thing if they serve to preserve low rates to 
shippers which will stimulate the development of air freight transpor- 
tation and domestic commerce. 

Another argument to the effect that there is no reason to grant pre- 
ference or compensation to forwarders and bar same to volume shippers 
overlooks the fact that the forwarder advertises and solicits air freight 
incidentally for the benefit of the line-haul carriers. Their sharing in 


79, North Atlantic Tourist Commission's Case, Docket No. 5422, Order 
No. E-6690 adopted August 14, 1952. For an interesting discussion of 
the possibility of exclusive patronage agreements between airlines and 
shipping conferences see "Exclusive Patronage Contracts In International 
Air Transportation by W. M. Sheehan 21 Journal of Air Law and Com- 
merce 159 (1954)." 


Be The Air Freight Rate Case Order No. E-7735, adopted Sept. 21, 
1953; Order No. E-7837 adopted Oct. 21, 1953. 
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that cost through a preferential rate or compensation agreement where 


the airline is willing so to do as was Capital with Air Express Interna- 
tional and Slick with Acme Air Cargo and others is not improper. Vol- 
ume shippers and shippers’ associations who do not expend sums in so- 
licitation of air freight are in a different category and need not be accord- 
ed this right without undue prejudice. 


It is not a sound argument that forwarders are shippers in relation 
to the direct carriers and therefore not entitled to rate preferences or 
rebates in the form of direct compensation. The Civil Aeronautics Act 
does not consider forwarders as shippers. The legislative history and 
the wording of the Act itself considers forwarders as air carriers. 


Actually an air freight forwarder is a carrier in its relation to an 
airline similarly as the taxi which carries a passenger from his home 
to the airline ticket office for transfer to an airport limousine, which in 
turn carries the passenger to the airport, is a motor carrier in relation 
to the airline. The analogy may also be drawn, although perhaps less 
distinctly, to the relationship between the local air service carrier who 
carries the passenger and freight from the local station to the trade 
center for transfer to the long-haul trunkline. The difference is one 
of degree not kind. In each example the carrier organization or the 
agent under its control and direction transports property or persons 
during such transportation. While it is also true that the forwarder 

172 "owns" the shipment which it delivers to the airline in a way that 
the taxi and airport limousine does not "own" the passenger which it 
delivers, nevertheless the carrier. function is present in relation to the 
line-haul carrier through the act of transporting the object and delivery 
thereof and into the hands of the long-haul carrier. 


It has been suggested that forwarders and airlines be granted 
permission to enter into direct compensation agreements subject to 
Board approval but not less-than-tariff joint rates. While direct com- 
pensation agreements may appear more palatable than preferential joint 
rates, the difference between them is one of form not substance. In 
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addition the Act speaks specifically of joint rates and provides for 
Board control of equitable divisions among the carriers filing such 


rates. 


Conclusion. 


In summary the language of the Act, the legislative history of 
the Freight Forwarder Act of 1942, the Congressional determination 
to overrule the Interstate Commerce Commission in the Act of 1950, 
the precedents of the Maritime Commission and its successor the 
Federal Maritime Board, as well as finally the policy considerations 
inherent in the airline-forwarder relationship as portrayed in this 
record all lead to the conclusion that there can legally be and should, 
as a matter of sound policy, be no prohibition against voluntary air 
freight forwarder - airline agreements with respect to joint rates, 
fares and charges or compensation for services rendered written 
into the revised Part 296 of the Board's regulations. Such rates 
or agreements will of course be subject to approval of the Board 
pursuant to sections 404, 1002(1), and 412 of the Act. 


This ruling does not represent a reversal of the Board's 
findings in the first Air Freight Forwarder Case, supra, for the 
issue was not fully litigated therein, the experience of the forwarders 
under the volume rate spreads was then unknown and the willingness 
of some airlines to enter into commission arrangements was not then 
evident. Consequently, the Board's remarks on p. 494 of its 
Opinion represents obiter dictum and are not controlling of the issue 
presented herein. 


* * * * * 
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212 Served: Aug. 31, 1955 
Decided: August 30, 1955 
* a a x aE 
218 OPINION 

BY THE BOARD: 

This proceeding involves a re-examination of the role of indirect 
air carriers in the domestic air transportation system. The principal 
matters before us are (a) applications for renewal of the authorizations 
of existing air freight forwarders, (>) the question of granting new authori- 
zations to engage in indirect air carriage to various persons such as 
shippers’ associations, applicants controlled by railroads, and Air Cargo, 
Inc., a joint instrumentality of the certificated airlines, and (c) the re- 
vision of Part 296 of the Board's Economic Regulations to prescribe the 
extent of the authority granted to indirect air carriers in various respects, 
including particularly the question whether air freight forwarders will be 
authorized to enter into so-called joint rate or compensation agreements 
with direct air carriers. A detailed history of the proceeding and the 
names of the participants are set forth in the attached Epon 

After due notice a public hearing was held before Examiner Paul N. 
Pfeiffer, who has issued his Initial Decision. In it he recommended, inter 
alia: (a) renewal for an indefinite period of the authority of most of the 
existing air freight forwarders, with a revised form of exemption docu- 
ment; (b) new authorizations as air freight forwarders for two railroad- 
controlled applicants, to run for five years; (c) denial of air freight for- 
warder authority for Air Cargo, Inc. ; (d) continuation of Railway Express 
Agency (REA) in substantially its present status; (e) new authorizations for 


1/ Initial Decision, mimeographed pages 1-7. In addition to the partici- 
pants named therein, the Air Transport Association of America was granted 
leave to intervene to the extent of filing a brief and presenting oral argu- 
ment on the issue whether section 404(a) of the Act -equires direct air 
carriers to enter into joint rates with air freight forwarders. Order No. 
E-9018 dated March 16, 1955. 


70 


three shippers’ associations, with deferral of the application of a fourth 

219 (Bay Area), and a finding that all the other shippers’ associations 
must acknowledge Board jurisdiction and file applications for similar 
authorizations if they intend to act as indirect air carriers; (f) broadening 
the territory for air freight forwarder operations beyond continental ser- 
vices by opening intra-Hawaiian Islands operations to forwarders; (g) per- 
mission for air freight forwarders to enter into agreements with airlines 
for "joint rates" or other compensation; (h) permission for air freight 
forwarders to act as shippers’ agents or airline agents if adequate notice 
of this practice is given; (i) permission for air freight forwarders to char- 
ter aircraft from irregular and other air carriers without special restric- 
tion; (j) prohibition of space allocation agreements between forwarders and 
direct air carriers; (k) screening of future air freight forwarder appli- 
cations without a fixed dollar standard for determining fitness and without 
a mandatory public hearing on each application; (1) authorization of new 
shippers association applicants without tests of the applicant's fitness or 
the public need for its proposed services; (m) some increases in the in- 
surance coverage requirements for air freight forwarders. Numerous ex- 
ceptions to the Initial Decision 2/ and briefs to the Board 3/ have been filed. 
The Board has heard oral argument, and the case now stands submitted 
for decision. 


2/7 Exceptions have been filed by Railway Express Agency, Inc., Ameri- 
can Airlines, Inc., United Air Lines, Inc., Trans World Airlines, Inc., 
Delta Air Lines, Inc., Air Cargo, Inc., Hawaiian Airlines Limited, Wings 
& Wheels Express, Inc., American Shippers, Inc., Shulman, Inc., Dorf 
International Ltd., ABC Air Freight Co.,Inc., Airborne Flower and Freight 
Traffic, Inc., The Air Freight Forwarders Association, Flower Consoli- 
dators of Southern California, Inc., Fashion Air Cooperative Association, 
Aircraft Industries Association of America, Inc., Consolidated Flower 
Shipments, Inc. - Bay Area, John C. Barulich, the Secretary of Agriculture, 
the Chicago Association of Commerce and Industry, the National Industrial 
Traffic League, and counsel for the Board's Bureau of Air Operations. 


3/ Briefs to the Board have been filed by all those who filed exceptions 
as listed above, except Railway Express Agency, American Airlines, Inc., 
Hawaiian Airlines, Limited, Aircraft Industries Ass'n. of America, Inc., 
AEC Air Freight Co., Inc., Chicago Ass'n. of Commerce and Industry, and 
John C. Barulich. In addition, briefs to the Board have been filed by Air Ex- 
press International Corp., the Air Transport Association of America and 
(Footnote continued on next page) 
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220 Upon consideration of the record, we agree with and adopt as our own, 
except as modified herein, the findings, conclusions and recommendations 
of the Examiner in his Initial Decision, which is attached hereto as an 


& 
‘ Appendix. 
* K x * * 
238 Shippers Associations 


The Examiner recommended that bona fide shippers essociations=2/ 
should upon proper application be granted Board authorizations to operate 
as indirect air carriers for an indefinite period, subject to minimum re- 
porting requirements to keep the Board informed of the extent and character 
of their operations. Except as noted below, we agree generally with the 
Examiner's recommendation on shippers associations. 

American Shippers, Inc. and Shulman, Inc. assert that shippers 
associations should not enjoy freedom of entry into indirect air carrier 
status. These forwarders urge that, in order to protect commercial air 
forwarders from undue loss of traffic to shippers associations, no Board 
authorizations be granted to such associations except upon proof of financial 
fitness and of a public need for the services proposed. It is argued that 
such protection is justified because the forwarders have a greater incentive 
to promote air freight, can more nearly meet the needs of small shippers, 
and offer other advantages over shippers associations, particularly in that 
forwarders are said to impose less of a regulatory burden on the Board and 
would be more regular and predictable sources of traffic for the airlines. 
We have considered these contentions and find they do not support imposition 
of the proposed entrance requirement. As noted in the discussion of public 


(footnote #3 continued) Barnett International Forwarders, Inc. Letters indi- 


cating reliance on their respective briefs to the Examiner have been filed by 
American Airlines, Inc., Emery Air Freight Corp., and Hawaiian Airlines 
Limited. A statement in lieu of brief was filed by the Aircraft Industries 
Association of America, Inc. 


21/ As used herein, the term shippers association describes in general 

an organization formed by shippers to consolidate and ship property for its 
members by air on a non-profit basis to obtain the savings of volume rates 
and other benefits for its members at charges ito them based upon proration 
rather than a tariff. = 
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239 need set forth in connection with the authorization of new commercial 
forwarders, the public interest calls for free competitive entry of indirect 
air carriers as a group, rather-than an advance determination of public need 
before each authorization. Moreover, the mere formation by shippers of a 
bona fide non-profit shippers association is itself some evidence of a need 
for its activities in a sense not necessarily true of the launching of a for- 
profit forwarder enterprise. As for a fitness test, it would also limit the 
freedom of entry of these associations and is unnecessary because, unlike 
a forwarder, an association and its fitness are under the control of the 
shipper-members for whom it performs its transportation function. 

As in the case of forwarders, TWA urges that the authorizations of 
shippers associations be limited to five years duration. With respect to 
shippers associations, TWA asserts that their authorization will pose new 
economic and regulatory problems and that there is a lack of practical ex- 


perience with the operations of such associations. 22/ We find that the 


authorization of these associations for an indefinite period is warranted be- 
cause the record clearly establishes that the public interest calls for the 
continuation and encouragement of the consolidation and indirect carriage of 
air freight, as shown by the substantial volume of traffic carried by the com- 
mercial forwarders. The activity of shippers associations, despite their 
differences from forwarders in character, control and powers, represents 
the performance of a basically similar transportation function, the consoli- 
dation of air freight shipments, thereby producing generally the same im- 
240 portant public benefits noted above as are associated with the forwarders 
contributions to a broader and more economic public utilization of expand- 
ing air freight services. While we recognize that shippers associations do 
not perform the air freight solicitation conducted by forwarders, the rate 
and service advantages to shippers of their consolidation function have a 
significant promotional effect upon air freight. Furthermore, limitation of 


22/ United also favors a 5-year limitation for the initial authorization of 


these associations, but offers no reasons therefor other than those presented 
in support of a similar 5-year limit for forwarders. 
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the authorization of shippers associations to a fixed period would neces- 
sarily subject them to the burden of participation in a renewal proceeding 
at its end, while the absence of such a limitation should tend to assist them 
- by enhancing their status with potential members, employees, and others 
with whom they deal in the same way as for forwarders. Finally, our action 
herein is by no means irrevocable. In the event difficulties do arise in the 
future, there is ample power in the Board to amend its regulations to ne et 
such difficulties. Indeed, this is recognized in the terms of the regulation 
itself, which provides that the exemption authority of cooperative shippers 
associations sHall terminate upon a finding by the Board that its continuation 
is no longer in the public interest. 23/ 

As to the terms of the regulation to be applicable to an authorized 
shippers association, the Examiner took the view that regulation should be 
held to the minimum necessary to keep the Board advised of the nature of 
the association's operations. In addition to affirmative reporting require- 
ments designed for this end, the Examiner would leave associations subject 


241 to portions of the Act which would serve to dscourage the establish- 


ment of arrangements inconsistent with the status of a bona fide shippers 
association or likely to restrain competition. 24/ Certain shippers associ- 
ations and other representatives of shippers 25/ contend that the Board 
should authorize these associations to operate wholly exempt and free from 
any regulation. In contrast, certain forwarders and airlines20/ urge that 
regulation of these associations should include restrictions on the admis- 
sion of members outside of a given locality, industry, or numerical limit. 
Wings & Wheels asserts regulation should be the same for shippers associ- 


ations as for forwarders. Bureau Counsel favors the imposition of require- 


23/ Section 296.13 of proposed Part 296, attached hereto. 

24/ Sections 408, 409 and 412. 

25/ Fashion Air Cooperative Association, National Industrial Traffic 
League, and, with respect to the transportation of agricultural commodi- 
ties, Consolidated Flower Shipments, Inc. -Bay Area and the Department 
of Agriculture. 

26/ E.g., TWA, American Shippers, Inc. 
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ments intended to insure an open or nondiscriminatory admissions policy 
for shippers who wish to join. Bureau Counsel would also require that 
the associations adhere to reasonable charges for their services and that 
either the association or its trucking agent maintain the same liability 
insurance coverages as are required of air freight forwarders. 
We find ourselves generally in accord with the Examiner's position. 
We find that the public interest requires the very limited amount of regu- 
lation recommended by the Examiner, and that such regulation is just and. 
reasonable. The applicability to these carriers of sections 408, 409, and 
412 of the Act should in most cases produce no substantial burden, but 
even if some burden does result, it must be deemed necessary to protect 
the public interest, particularly with respect to maintaining that bona fide 
242 character of an association and with respect to preventing use of the 
association in restraint of competition. However, we see no need to re- 
quire the filing of a detailed application for operating authority as a condi- 
tion precedent to exercise of the exemption authorization to be conferred. 
Since the applicable reporting requirements will serve to keep the Board 
informed, shippers associations can be spared the burden of an application 
requirement.— 2n/ 
As to Bureau Counsel's proposal to require associations to maintain 
an open membership, we agree with the objective sought insofar as Bureau 


- Counsel would prevent the membership policy of an association from being 


used as a means of restraint of trade or for any purpose in violation of 

the policies of the antitrust laws, but we do not believe it is necessary to 
regulate the admissions practices of all these associations in order to pre- 
vent the possibility of an abuse of the type indicated. Board authorization 
of shippers associations will not involve approval of their by-laws or of 
other matter pertaining to admissions practices so as to preclude appro- 


priate proceedings against a particular association for restraint of trade 


27/ The Board has followed the practice of not requiring a formal appli- 
Cation to operate under an exemption regulation in the case of air taxi 
operators under Part 298 of the Economic Regulations. 
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or competition involving such practices at the instance of an aggrieved 
shipper or otherwise. Furthermore, if experience indicates abuses of 
the type referred ta the Board's regulatory powers can be brought to bear 
to effect necessary corrective action. 

The proposals for regulations limiting the membership of shippers 
associations by industry, locality, or numerically were rejected by the 
Examiner as not in accordance with the objective of promoting the develop- 
ment of air freight and as a form of governmental interference: which is un- 

243 necessary so long as the association remains bona fide. TWA con- 
tends that.if membership is scattered in more than one locality, the mem- 
bers may find it difficult to control the association. Such a danger is specu- 
lative on this record, which indicates that most shippers associations will 
logically tend to operate in a single locality. In a few cases it may be im- 
practical for an association to do so, and in such cases if experience should 
prove or investigation disclose that the members may not be in effective 
control of such an association, the necessary corrective measures can be 
taken under the Board's power to amend Part 296, and through the Board's 
enforcement powers. 

The contention that shippers associations should be subject to regula- 
tion to the same extent as the forwarders is clearly without merit. While 
an association and a commercial forwarder performs largely similar trans- 
portation functions, they are essentially different types of indirect air car- 
riers. The principal regulatory differences which we are imposing are that 
forwarders must file a formal application for operating authority, must ob- 
tain cargo insurance coverage, and must meet tariff filing requirements, © 
while an association instead may commence operations upon filing the for- 


mula used in determining charges to its members. 22 These differences 


28/ Bureau Counsel's recommended requirement that these associations 
make reasonable charges is not considered necessary because of control 
of the associations by their members. The proposed requirement that the 
association obligate its trucking agent to carry public liability insurance 
will not be imposed because the question of imposing such coverage on 
these persons seems more appropriate to leave to other governmental 
bodies. 
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turn either on the fact that an association's operations are subject to ex- 
amination and control by its customers, as a forwarder's are not, or on the 
fact that the particular requirement would be impracticable or unnecessary 
in view of the nature of an association, and would be unduly burdensome. 
244 The Examiner concluded that those shippers associations which have 
not filed applications for Board authorizations should either do so or cease 
and desist from engaging in (or refrain from commencing) operations as 
indirect air carriers. Some of these associations and certain other parti- 
cipants 29/ have challenged this position on the ground that the particular 
association, or some or all shippers associations, are not engaged in com- 
mon carriage. The Examiner cited the case of Consolidated Flower Ship- 


ments, Inc. -Bay Area v. C. A.B. 30/ as authority for rejecting these con- 


tentions. In that case, a cooperative shippers association organized as a 
nonprofit corporation which consolidated air freight shipments for its 
members was held engaged in indirect air carriage requiring Board authori- 
zation. While of course Board authorization is not required under the Act 
for a shippers association which does not function or propose to act as a 

245 common carrier, the record herein contains indications that the 


29/ Fashion Air Cooperative Association and Aircraft Industries Asso- 
Ciation have taken this position before the Board; the other 3 associations 
involved, Metropolitan Receiving Unit, California Traffic Service, and 
Western Traffic Conference have filed no exceptions. The Examiner's 
position is also assailed by the Department of Agriculture, the Chicago 
Association of Commerce and Industry, and the National Industrial Traffic 
League. In addition, the fact that the Board's jurisdiction over a shippers 
association requires the element of common carriage by air has been 
pointed out by numerous parties, including the Air Freight Forwarders 
Association, Wings & Wheels, TWA, and American. Consolidated Flower 
Shipments, Inc. - Bay Area, an applicant herein and the association hither- 
to held an indirect air carrier by the Board with judicial affirmance (see 
fn. 30, infra) still declares it is not a common carrier, and Flower Con- 
solidators of Southern California, Inc., whose application for indirect air 
carrier authority is also before us herein, notes a similar position as to 
its own status. In view of the record and the considerations set forth in 
the appendix, we find both these associations to be indirect air carriers. 


30/ 213 F.2d 814 (9 Cir., 1954). 
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associations before us in this proceeding may be involved in common 
carriage. However, the question whether the activities of a particular 
association constitute common carriage is determinable only in the light 
of all the facts and surrounding circumstances concerning such association 
and its activities. We shall make our regulation applicable to those asso- 
ciations which are engaged in common carriage. Under the proposed re- 
vision of Part 296 being issued herewith, such associations will be required 
to file the schedule or formula to be used in determining charges to mem- 
bers in order to engage lawfully in indirect common carriage by air. The 
conduct of such carriage without compliance with Board regulations is 
contrary to law and will render any association engaging therein liable to 
compliance proceedings under the Act. 

With respect to Consolidated Flower Shipments, Inc. - Bay Area, the 
Examiner recommended that its application be deferred until the applicant 
divests itself from any operational control by Airport Drayage Company 
through the person of John C. Barulich, Executive Secretary of Bay Area. 
The Examiner also recommended institution of an investigation to deter- 
mine whether Airport Drayage Company has been operating as an air 
freight forwarder without authority from the Board and whether it has been 
prorating charges and engaging in unfair and deceptive practices. The 
recommended deferral of Bay Area's application is opposed by Bureau 
Counsel and by Bay Area. 


246 In view of the fact that under our proposed revision of Part 296 no 


formal application need be filed by a cooperative shippers association in 
order to operate under the exemption authority which that Part will confer 
on such carriers, Bay Area's application will serve no further purpose. 
Bay Area will be authorized to operate under this Part when it becomes 
effective provided Bay Area is a bona fide cooperative shippers asso- 
ciation at that time or thereafter becomes such, and accordingly Bay 
Area's application herein will be dismissed. 

As to the Examiner's recommended investigation of Airport Drayage 
Company, this was predicated on the apparent operational control by that 
company by Bay Area. While of course the authorization of Bay Area under 
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the proposed Part 296 as mentioned above would confer no authority upon 
Airport Drayage Company, we note that there have been attempts by Bay 
Area, made subsequent to the issuance of the Examiner's Initial Decision, 
to meet the points the Examiner raised against its application. If these 
attempts are successful, there would be no need to institute a formal in- 
vestigation proceeding. Therefore, such an investigation will not be insti- 
tuted at this time herein. However, we expect the Office of Compliance 
to examine the question whether there currently are reasonable grounds 
calling for institution of an investigation of these matters, and to file a 
complaint in accordance with the Board's Rules of Practice as may be 
appropriate. 


247 Joint Rates and Compensation oreemente 


The next question is whether air freight forwarders may enter into 
agreements to pay to the direct air carriers whose services they use cargo 
rates which are less than those paid by private shippers. 

The direct carriers argue that the Board is not free in this matter 
to follow its own judgment, because the Congress has imposed its economic 
view in the form of law; that the law under the Civil Aeronautics Act as 
under the Interstate Commerce Act (with a specific exception in the field 
of motor carriage) is that freight forwarders in their relationship to under- 
lying direct carriers are shippers; that carrying their shipments at charges 
below the general cargo tariff would constitute unlawful rebating; and that 
forwarders’ promotional activities do not justify rate differentials in their 
favor. 

These legal arguments are disputed by the forwarders who say that 
under the Civil Aeronautics Act forwarders have always been regarded as 
“air carriers”, not shippers; that the forwarders are therefore authorized 
to enter into "joint rates" or equivalent compensation agreements with 
direct air carriers pursuant to Sections 404(a) and 412(a); and that the Act 
was expressly so interpreted by the Congress itself when Sections 412(b) 


30a/ This section of the opinion entirely supersedes the discussion of this 
subject in the attached Initial Decision, mimeographed pages 112-132. 
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and 1003(b) were amended to prevent joint rates and compensation agree- 
ments between air forwarders and surface direct carriers, leaving air 
forwarders’ relationship to direct air carriers unaffected. Both sides sup- 
port their contentions with copious references to the Board's past decisions, 
judicial interpretations of analogous enactments, legislative history, and 
other authorities. The examiner concluded that as a matter of law joint 
248 rates between air forwarders and airlines were authorized under 
sections 404(a) and 1003(b) and compensation agreements between such 
air carriers were provided for in section 412(a) and (b) of the Act subject 
to the approval of the Board and that therefore the Board could not legally 
prohibit such joint rates or compensation agreements by regulation. 

The Board has concluded that under section 412(a) of the Act air 
freight forwarders may be permitted to enter into agreements with direct 
air carriers "relating to the establishment of transportation rates". This 
conclusion is based on the following considerations: 

Section 412(a) authorizes agreements as to transportation charges 
between "air carriers". Under the Act, section 1(2), freight forwarders 
are air carriers. Thus agreements between them and the direct air carriers 
are within the express language of the statute. 

We are aware of the holdings under other statutes to the effect that 
freight forwarders (which are not regulated as carriers under such statutes) 
are shippers which are forbidden to enter into agreements regarding rates 
with direct carriers, and of expressions to this effect in some of our ear- 
lier decisions. However, the question has never before required our atten- 
tion in the interest of air freight transportation as a whole, as it does in 
this proceeding. We feel free, therefore, to make a new evaluation of the 
Civil Aeronautics Act,in this respect, notwithstanding interpretations of 
statutes which are different in relevant respects. 

The Civil Aeronautics Act is unique in that, from the beginning, it 
recognized air freight forwafders as “air carriers", made applicable to 
them the same regulatory provisions to which the direct air carriers are 

249 subject, and thus put them on an equal footing with the direct car- 
riers. This alone militates against treating them as "shippers" and serves 
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to distinguish other statutes. It is not surprising that the Civil Aero- 
nautics Act, as a promotional statute, provides for greater flexibility of 
regulation of the air transportation industry in the interest of its growth 
and development than do statutes regulating other forms of transportation. 
Under the provisions of this Act, the classical argument relied upon under 
other statutes in the past, that their provisions simply do not authorize 
such agreements between forwarders and direct carriers, is not appli- 
cable. The plain language of section 412 coupled with the definition of air 
carriers in section 1(2) shows that such agreements are not outside the 
scope of forwarder activities which the Board may authorize. 

We are also strongly impressed in our search for the congressional 
intent by the action of the Congress in connection with the enactment of 
the Freight Forwarder Act (part IV of the Interstate Commerce Act). At 
that time the Congress amended the Civil Aeronautics Act in a manner 
which, especially in light of its legislative history, can hardly be construed 
as anything but a congressional interpretation of the Act to the effect that 
air forwarders are authorized under section 412 to enter into agreements 
as to rates and charges with direct air carriers. Section 412(b) was amen- 
ded expressly to forbid Board approval of such agreements between air 
forwarders and surface direct carriers. At the same time the Congress re- 
jected a provision which would have amended the Civil Aeronautics Act by 
requiring that air forwarders pay the same rates to direct air carriers as 
commercial shippers. The Congressional interpretation of the Act thus 
seems to be that section 412, as amended, authorizes, as it always has, 

250 Board approval of agreements relating to rates between air for- 

warders and direct air carriers. Coming only four years after enactment 
of the Civil Aeronautics Act the interpretation seems entitled to great 
weight. 

The Congress at that time similarly amended section 1003(b) of the 
Civil Aeronautics Act which relates to the establishment of joint rates 
between air carriers and surface carriers. However, as a technical mat- 
ter the concept of joint rates applies to the offering to the public of a 
single rate for through transportation over the lines of connecting carriers. 
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While it may well be argued that a forwarder's pick-up and delivery ser- 
vice and that of the line haul air carrier is connecting transportation and 
therefore a proper subject of joint-rate offering to the public, we are not 
convinced that the type of joint rate desired by the forwarders in which 
they would pay the line haul carrier less than its published tariff rate was 
necessarily encompassed by sections 404(a) and 1003(b). We need not de- 
cide that question here, however, for no such doubt exists with respect to 
compensation agreements under section 412(a). This conclusion is rein- 
forced by the action of the Congress in 1950 when section 409(a) of the 
Freight Forwarder Act was enacted so as to provide for rate agreements 
between surface forwarders and motor carriers rather than the joint rate 
authority sought by the forwarders therein. 

Having concluded that Board approval of rates or compensation agree- 
ments between indirect and underlying direct air carriers is authorized by 
the Civil Aeronautics Act we reach the question of the justification for such 
agreements in the light of the public interest requirements of section 412, 
as defined in section 2. 

251 In this proceeding, of course, we are not faced with the issue of pass- 
ing on the validity of any specific rates or agreements. Such questions 
will have to be determined in proceedings brought under section 412 for 
that purpose. 

The forwarder applicants argue that in economic reality they are er- 
titled to a certain margin of preference over private shippers because they 
render valuable services to the underlying carriers which those would 
otherwise have to perform themselves. These services, they say, consist 
of relieving the direct carriers of much detailed work and, more impor- 
tantly, of applicants’ promotional and advertising activities which result 
in a much larger volume of air cargo than the direct carriers would other- 
wise carry. The direct carriers dispute the contention that preferential 
rate treatment of forwarders is economically sound, saying that the ser- 
vice which forwarders render by relieving them of the handling of small 
packages is in effect paid for by the spread between the rates for small 
parcels and bulk shipments. The direct carriers also claim that the 
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promotional and advertising activities of the forwarders do not relieve 
them of any expense. It is their position that it would be unsound business 
practice to rely on the selling activities of the forwarders because if they 
did the forwarders would be in a strategic position to dictate terms to the 
direct carriers if they controlled the business. The direct carriers there- 
fore feel that they cannot relax their efforts to sell and obtain traffic and 
thus they do not save any money because of the forwarders’ activities. 

The evidence leads the Board to conclude that while the direct air 
carriers may not be relieved of any expense because of the promotional 
and advertising activities of the forwarders, they do derive substantial 

252 economic benefit from forwarder traffic. This benefit comes about 
because the sales, advertising and other solicitation activities of the for- 
warder unquestionably produce additional traffic which would otherwise not 
move by air. Thus the benefit is analogous to that produced by the cargo 
sales agent who receives a commission for his services and the maritime 
forwarder who performs a similar function and receives compensation in 
the form of brokerage commission on cargo generated for the ship. 

Since by their essential nature the cooperative shippers associations 
do not perform solicitation, selling, and advertising inuring to the benefit 
of direct air carriers such as is done by forwarders, we conclude that 


rate agreements between cooperative shippers associations and direct air 


carriers would result in unjust discrimination or undue preferences or ad- 
vantages and would be adverse to the public interest within the meaning of 
section 412 as defined by section 2 (especially 2(c)). 

Arguments that economic detriment to the air transportation indus- 
try will flow from rate agreements between air forwarders and direct air 
carriers overlook the positive contribution to the development of air freight 
transportation, especially in the small shipment field, which can be made 
by a more economically secure air forwarder industry. The record of this 
proceeding discloses that many of the existing forwarders have been unable 
to operate successfully at the present volume rate spreads established by 
the direct air carriers. Others have testified that they did not operate at 
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all, or in some instances only for a very short time, because of the un- 
favorable rate situation. We have previously affirmed as a reason for re- 
newing air freight forwarder operating authority the Examiner's finding 

253 that the forwarders have provided shippers with substantially lower 
rates than those offered by the airlines in the less than 100 lb. package 
categories. 31/ The continuation of this voluntary low rate policy is desir- 
able in the interest of expanding air freight transportation which is still 
relatively undeveloped. However, if the forwarders cannot operate success- 
fully under the existing rate structure shippers generally will be forced to 
pay the higher airline minimum rates for the smaller packages which may 
result in a contraction rather than an expansion of air freight transporta- 
tion which we are charged by Congress with fostering under section 2 of 
the Act. We therefore find it to be in the public interest that air freight 
forwarders be not prohibited by regulation from entering into voluntary 
rate agreements with airlines which may mutually enhance their economic 
security, facilitate the continuance of the low rate policy and thereby con- 
tribute to the further development of air freight transportation. The partic- 
ular .terms of such agreements will be subject to our approval under 
section 412(b) of the Act. 

We find it essential for effective regulation and protection against 
unsound economic conditions, as well as for effective enforcement of the 
exception to section 412(b), to provide that agreements of this nature shall 
contain a provision specifying that the agreement shall not become effec- 
tive in advance of the date of a Board order approving such agreement 
under the provisions of section 412 of the Act. 

254 The proponents of agreements providing for less compensation to 
direct air carriers for carrying air forwarder traffic than the rates paid 
by commercial shippers will have the burden of showing economic justi- 
fication therefor; In addition, in order to prevent unstable conditions from 
developing wher-in forwarders and airlines will enter into exclusive 


31/ Examiner's Initial Decision pp 17-20. 
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patronage agreements at varying rates to the detriment of competitor for- 


warders and airlines alike, we will provide that such rate agreements as 
may be entered into shall remain open to all members of the forwarding 
and airline industry to participate upon equal terms. 

The regulation proposed herewith imposes these requirements 
The Board will thus be able to prevent agreements from becoming effec- 
tive under which the compensation received by the direct air carrier may 
be unreasonable or which may subject other forwarders, or commercial 
shippers, to unjust discrimination or undue prejudice until all parties 
adversely affected thereby may be heard, an investigation carried out by 
the Board's staff, and the public interest considerations fully litigated in 
accordance with the standards of the Act. 

Particular Limitations on Indirect Air Carriers 

* ad * * * 

With respect to the future status of Railway Express Agency, we 
agree generally with the Examiner's conclusion that despite its monopoly 
of the air express business no change in its status is warranted on the 
present record. Since REA, although an indirect air carrier within the 
meaning of the Act, will not be brought under the provisions of the new 
Part 296, we see no need to refer to air express companies in the regula- 
tory definitions and classifications set forth in that Part. Future applicants 
seeking to enter the air express field should seek Board authorization in 
the form of an individual exemption order, and their proposals will be con- 
sidered without any view to preservation of air express as the exclusive 
domain of a single carrier. 

cd * a * 

266 An appropriate order will be entered. 

Rizley, Chairman, Adams, Vice Chairman, and Lee, Member of the 
Board, concurred in the above opinion. Gurney and Denny, Members, filed 
the attached concurring and dissenting opinion. 


31a/ See proposed Part 263 of the Economic Regulations, attached 


hereto. 
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267 GURNEY AND DENNY, MEMBERS, CONCURRING AND DIS- 
SENTING: 


While we concur generally in the disposition of this case by the 
majority, we find ourselves in strong disagreement with that portion of 
the opinion which would authorize air freight forwarders to enter into 
special rate arrangements with direct air carriers. Such arrangements 
would take the form of rate or compensation "agreements" between the 
forwarders and the underlying direct carriers whereby the latter would 
carry the forwarders’ traffic at rates below their tariff rates for like 
freight transported by private shippers. With the forwarders’ own rates 
to shippers unchanged, the forwarders would in this manner retain a 
greater share of their intake from shippers than they do now. The con- 
clusion of the majority that such rate concessions should be authorized is 
illegal as a matter of law, and is unsound as a matter of policy. 

The majority bases its conclusion as to the law upon an argument 
that (a) section 412(a) of the Act authorizes agreements between "air 
carriers" regarding rates; (b) freight forwarders are defined under section 
1(2) as "air carriers"; (c) therefore, rate or compensation "agreements" 
between forwarders and direct carriers are covered by the express language 
of the statute. This is a deceptively simple argument, logical on its face, 
but which will not withstand analysis. It is advanced in the majority opinion 
for the first time anywhere, not even having been offered by the Examiner, 
who devoted a considerable portion of his Initial Decision to arguments 
seeking to support his conclusion that rate concessions to forwarders are 
legal, and should be authorized. 

In this connection, it is interesting to note that the majority has re- 
jected the legal argument of the examiner, which was to the effect that since 

268 forwarders are defined in the Act as "air carriers", and since section 

404(a) says that air carriers shall establish "joint rates" with each other, 
forwarders are therefore authorized to enter into joint rates with the direct 
carrier which would contain a division more favorable to the forwarder than 
the established tariff rate. The majority does not find such "joint rates" 
to be authorized under the Act, but has concluded that by calling such 
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arrangements "rate agreements” there is "no doubt" as to their legality. 
And they find support for this position in the very same indications of 
"congressional intent” referred to by the examiner in making his argument 
for "joint rates". This attempt to distinguish between "joint rates" and 
"rate agreements" is of course merely an exercise in semantics, and con- 
tributes nothing. Obviously, there can be no such thing as a true "joint 
rate" between a forwarder and a direct air carrier... However, the type 

of "rate agreement" under discussion has been widely referred to as a 
"joint rate" in transportation law for many years, even though it is a mis- 
nomer, and it adds no weight to the legal argument to attempt to distinguish 
between the terms at this late date. The fact is that whatever it may be 
called, such a preferential rate agreement is discriminatory, and is pro- 
hibited under established principles of transportation law and the provisions 
of the Civil Aeronautics Act. 

The principal difficulty with the argument of the majority is that it 
assumes that because forwarders are defined as "air carriers" under sec- 
tion 1(2) of the Act, they must therefore be considered "air carriers" for 
all purposes. That this is not the case is a well established principle of 
transportation law, supported by previous decisions of this very Board. 
Section 1 of the Act itself says only that the definition applies "unless the 

269 context otherwise requires," x and it is firmly settled that in the 
1/ + That the definition of forwarders as “air carriers" under section 1(2) 
does not mean that they are "air carriers" under other sections of the Act 


is established as sound statutory construction under decisions of the Board 
and the courts. 


Thus, in Railway Express Agency Grandfather Certificate, 2 C. A.B. 
531, 537, the Board held that while REA was an “air carrier" within the 
meaning of sections 1(2) and 401(a), it was not an "air carrier" entitled to 
a grandfather certificate under section 401(e), saying further (537): 


"Certain sections of the Act applied in terms to ‘air carriers' 
are obviously inapplicable to applicant. The proviso in section 
1(2) clearly recognizes that situation. It recognizes that the de- 
finition may be so broad as to render some provisions inappli- 
cable to carriers ‘not directly engaged in the operation of aircraft' 
and it, therefore, gives to the Board express power in those instan- 
ces to exempt such carriers from any provisions of the Act." 
And in American Airlines v. C.A.B., 178 F.2d 903, 909(C. A. 7, 1949) the 
(footnote continued on next page) 
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legal sense forwarders, whether operating in air or surface transportation, 
occupy a dual position -- as carriers in relation to the shipping public, 
and as shippers vis a vis the direct underlying carriers. 

It is only by denying the status of forwarders as shippers, and treat- 
ing them as direct carriers for all purposes, that the majority can main- 
tain its legal argument. But to do so disregards the established forwarder- 
carrier relationship as it has existed in transportation law for the past 
fifty years, as well as the Board's own previous decisions in this field. 

270 From an early date the Interstate Commerce Commission has held 
that freight forwarders are shippers in their relationships with railroads, 
and that as shippers, they are not entitled to preferential treatment. In an 
early case the Commission said: 


"The carrier deals with the shipment that is tendered, not 
with its ownership nor with its ultimate use; and it deals with 
the shipper who tenders it, not with the owner of the property 
or the last and remote person to whom it is distributed. To 
veer from this straight course, no matter how slight a degree 
or for what apparently beneficial purpose, is to lead away from 
the policy of the law which condemns discriminations and prefer- 
ences." 2/ 


From that date forward, the decisions of the Commission have uni- 
formly upheld the "shipper" concept as applied to forwarder relations with 


the direct carrion | And the decisions of the Commission in this regard 


over the years have been sustained time after time by the Supreme Court. 


(footnote continued) Board was upheld in its refusal to construe the term 


"air carrier" in section 408(a) of the Act as including indirect air carriers 
for purposes of application of the second proviso of section 408(b) which 
relates to the acquisition of air carriers by carriers other than air carriers. 


2/ ‘California Commercial Assn. v. Wells, Fargo & Co., 14LC.C. 422, 
427, (1 : 


3/ See, for example: Freight Forwarding Investigation, 229 LC.C. 201, 


297-99, 304(1938), 243 1. C.C. 53(1941); Advancing Freight Forwarder 
Charges, 281 1.C.C. 1(1951). 


4/ See, for example, 1.C.C. v. Delaware, L. & W. RR, 220 U.S. 235, 
252(1911); Great Northern Ry. v. O'Connor, 232 U.S. 508(1914); Lehigh 
Valley R.R. v. U.S., 243 U.S. 444 (1917); Merchants Warehouse Co. v. 
U.S., 283 U.S. 501, 512-513(1931); U.S. v. Chicago Heights Trucking Ob. 
310 U.S. 344(1940); Chicago,.M., St.P. & P. R. Co. v. Acme Fast Freight 
icrea S90 UI8'S465(1949) enya a. Se 
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In the Lehigh Valley case, a leading decision, Mr. Justice Holmes, speaking 


for a unanimous Court, held (445): 


"As toward the railroad, George W. Sheldon and Company (the 
forwarder) is consignor and consignee, and although it may be 
in no case the owner, that does not concera the appellant (the 
railroad). Upon the admitted facts there can be no doubt and 
it is not denied that it is to all legal intents the shipper of the 
goods." 


271 The other cases cited are to the same effect. 

The Commission had occasion to review the legal status of forwarders 
in a number of cases arising as a result of the development of motor car- 
rier transportation. Prior to 1935 the Interstate Commerce Act did not 
apply to motor carriers, and freight forwarders were free to establish 
special rate agreements with such carriers to the extent that they were 
able to do so. With the passage of the Motor Carrier Act of 1935, the for- 
warders sought to continue their preferential arrangements by claiming 
to be "carriers by motor vehicle" and filing "joint rates" providing for 
divisions greater than the published tariff rates. In a series of resulting 
cases, the Commission reaffirmed established principles of transportation 
law in holding: (1) that forwarders occupy a dual status, as carriers in 
their relations with the shipping public and as shippers in their relations 
with direct carriers; and (2) as shippers, they could not legally be granted 
preferential rates, in whatever form, by the direct Carriorse: The Supreme 
Court continued to uphold the Commission's interpretation of the law, and 
in the course of so doing a unanimous Court stated at one point: 


"A special allowance to a forwarder as an inducement to ship goods 
by a particular carrier would be an illegal rebate. Similarly, and 
as previously pointed out, forwarders are shippers protected by 
the Interstate Commerce Act from discrimination by carriers. As 
shippers, forwarders do business subject to the paramount prin- 
ciple that Congress intended our national transportation system to 
operate without favoritism." 9 


5/ Acme Fast Freight, Common Carrier Application, 2 M.C.C. 415 


(1937), 8M.C.C. 211(1938), 17 M. C.C. 549(1939); Chicago and Wisconsin 
Points, Proportional Rates, 10M.C.C. 556(1938), 17 M.C.C. 573 (1939). 


6/ U.S. v. Chicago Heights Trucking Co., 310 U.S. 344, 353(1940). 
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272 Previous decisions of this Board reach the same conclusion. The 
question of the legal status of forwarders was first squarely before the 
Board in Univergal Air Freight Corporation - Investigation of Forwarding 
Activities, 3 C. A.B. 698, decided on September 15,1942. At that time 
Railway Express Agency handled all property shipped over the airlines, 
and respondent Universal acted as a forwarder for Railway Express. Uni- 
versal argued that it was a shipper, and not an air carrier. The Board 
agreed that it was a shipper, citing a number of the cases referred to 
above, but held that it was also an air carrier, saying (p. 705): 


"'***/T he Interstate Commerce Commission has in recent decisions 
concluded that forwarders by rail and motor carrier, while ship- 
pers in their relationship with the carriers to whom they entrust 
the transportation of the property, are common carriers in their 
relationship with the public (citing cases). There is ample pre- 
cedent, therefore, to support a finding that respondent is a shipper 
and at the same time a common carrier***." 


The Board reaffirmed its adherence to the established law in this 
regard in the original Air Freight Forwarder Case, 9 C. A.B. 473, decided 
in September, 1948, where it stated (p. 494): 


"***(S Jo far as the direct air carrier is concerned the forwarder 
will have the status of a shipper and under the Civil Aeronautics 
Act no shipper can be granted a preferential rate." 


And in 1950 the Board directly held that a forwarder was a shipper, 
and that a rate concession received by it from a direct air carrier was in 
fact an illegal rebate, saying: 


"In the Lehigh Valley Railway Case, (citing) it was held that a for- 
warder of freight who ships freight in his own name over a com- 
mon carrier which, in consideration of the business thus obtained, 
pays him a commission computed on the freight revenue received 
by the carrier, has been held a shipper, and the payment of the 
commission an unlawful rebate." 7/ 


273 Air freight forwarders, then, are shippers as well as air carriers. 
And they are shippers in relation to the underlying direct carriers. As 
shippers, they occupy exactly the same position under transportation law 


ui Investigation of Seaboard & Western Airlines, 11 C. A. B. 372, 384-85 
1950). 
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as any other class of shippers, no better and no worse. 8/ In this posture, 


any attempt to implement special rate concessions for air freight forwarders 
as a class comes squarely into conflict with what has been a basic principle 
of transportation law in this country since the first passage of the Inter- 
state Commerce Act of 1887 -- that of equality of treatment of the shipping 
public. The principle of non-discriminatory common carriage is too well 
settled to require any citation of authority. 

There is no basis for a construction of the Civil Aeronautics Act 
which would authorize a departure from this basic principle in favor of 
special rates for air freight forwarders. Section 404(b) of the Act provides 
that: 


"No air carrier or foreign air carrier shall make, give, or 
cause any undue or unreasonable preference or advantage to any 
particular person, port, locality, or description of traffic in air 
transportation in any respect whatsoever or subject any partic- 
ular person, port, locality, or description of traffic in air trans- 
portation to any unjust discrimination or any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever." 


This provision was lifted bodily from the Motor Carrier Act of 1935, 2/ 
which in turn incorporated the anti-discrimination provisions of the original 


10/ 


Interstate Commerce Act.—’ Congress must be presumed to have been 


aware of the I.C.C. and court decisions regarding discrimination in rates, 
and by incorporating similar language to that employed in the Interstate 

274 Commerce Act, it evidenced a clear intent that the same legal prin- 
ciples should apply. 


8/ ‘There is, however, no warrant in the common law for the theory 
that a carrier as shipper over the lines of another carrier may enjoy or 
be given a preferred status. There is no intimation in the act to regula- 
te commerce that a carrier as a shipper has or may be given a status 
that is different from or more advantageous than that given to all other 
shippers." Hitchman Coal & Coke Co. v. B. & O. RR., 161.C.C. 512, 
917 (1909). 


9/ Section 216(d) Interstate Commerce Act, 49 Stat. ‘558. 
10/ Sections 2 and 3(1). 
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The majority seeks to support its different construction of the Civil 
Aeronautics Act upon two propositions. First, it is argued tha forwarders 
are "air carriers" and not "shippers", which we have demonstrated is an 


1 
erroneous conclusion, — 1/ 


and second, evidence of Congressional intent to 
give air forwarders a different status than surface forwarders is found in 
an amendment of section 412 of the Act in 1942. The majority is "strongly 
impressed" with this action. 

Prior to 1935, motor carriers were not subject to federal regulation, 
and during the unregulated period of their growth, the practice of "joint 
rates" and other preferential rate arrangements between motor carriers 
and surface forwarders had developed to a very considerable degree. After 
passage of the Motor Carrier Act of 1935, such agreements came under 
the scrutiny of the Interstate Commerce Commission which found them to 
be in violation of the anti-discrimination principles of the law, as we have 
described above. As a result of the confusion in the industry incident to 
attempts to recast these long-established relationships, Congress was 
moved to act, and in 1942 passed the first Freight Forwarders Act, which 
authorized such "joint rates" for a limited "adjustment" period. This Act 
also amended sections 412(b) and 1003(b) of the Civil Aeronautics Act speci- 
fically to prohibit "joint rates" or other compensation agreements with 
direct surface carriers. The majority views this action as a Congressional 
interpretation of the Civil Aeronautics Actias authorizing "rate agreements" 

275 between air forwarders and air | air carriers.12/ 


11/ The majority conspicuously makes no attempt to reconcile its argu- 
eat with the provisions of section 404(b), which bars disdriminations in 
favor of "any particular person."' Forwarders, whether “air carriers", 
"shippers," or both, are "persons" within the meaning of section 404(b). 
See section 1(27) of the Act. 

12/ But not "joint rates." In spite of the fact that section 1003(b) was 
likewise amended, and that such section specifically refers to "joint rates," 
the majority does not find "joint rates" to be authorized. The basis for 

this distinction is not clear. Sections 412(b) and 1003(b) were amended in 
exactly the same way, and if the amendment of the former section evidenced 
a construction of the Act which would authorize; rate "agreements," then it 
would seem that similarly, "joint rates" would be authorized as a result of 
the same amendment having been incorporated in section 1003(b). The fact 
is that both terms mean the same thing, and are equally descriptive of an 
arrangement for a special preferential rate. 
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In referring to the amendments of sections 1003 and 412 contained in 
the Freight Forwarders Act, the House Committee report on the bill states 


as follows with respect to section 412: 


"This section (of the Freight Forwarders Act) also amends sec- 
tion 412 of the Civil Aeronautics Act of 1938 so as to make sure 
that freight forwarders by air may not through the use of con- 
tracts or agreements make arrangements with respect to the pay- 
ment of compensation to common carriers subject to the Interstate 
Commerce Act by which they could achieve substantially the same 
results intended to be prevented by the amendment to section 1003." 
House Report No.1172, 77th Cong., ist sess., p. 21. 


Obviously, there is nothing in this language which supports the 
majority position. However, in referring to the amendmentof section 1003 
(which the majority rejects as authorizing "joint rates") the same report 
says (p. 21): 

"This (the amendment of section 1003) will not, of course, 

affect the right of air forwarders to enter into joint rates with 

operating air carriers." 

This single sentence must be the entire basis for any argument that there 
has been a Congressional interpretation of the Civil Aeronautics Act to the 
effect that air forwarders are authorized under section 412 to enter into 
"rate agreements” with direct air carriers, 

276 While we are completely unable to follow the legal legerdemain by 
which the majority shifts from section 1003 to section 412, from "joint 
rates" to "rate agreements," and back again, and concludes that language 
referring to "joint rates" does not apply to "joint rates" but does apply to 
"rate agreements, " little reliance can be placed on this single sentence 
in any case. In the first place, the legislation under discussion was not 


concerned with air transportation, and it was the expressed desire of Con- 
gress to leave the existing statutory pattern in this field undisturbed. 22/ 


13/7 “The last part of the definition (section 402 of the Freight Forwarder 


Act, also referred to as Part IV of the Interstate Commerce Act) is in- 
tended to make it clear that the Interstate Commerce Commission shall not 
have jurisdiction of, and part IV shall not apply to, freight forwarding by 
the use of air facilities and by the use of those motor-carrier facilities, 
utilized in connection with air transportation, which are exempted under 
section 203(b)(7a) of the Interstate Commerce Act. Air forwarders and for- 
warding by air are now subject to the jurisdiction of the Civil Aeronautics 
(footnote continued on next page) 
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Second, Congressional interpretations of earlier enactments which are 
not express but merely implicit in subsequent enactments are not binding 
on the courts but will merely be "considered." 14/ Third, the particular 
House Report here involved is entitled to less than the usual weight. Rep. 
Wolverton, the Committee spokesman, in discussing the subject bill on 
the floor of the House pointed out that the Report was deficient in certain 
respects, and, moreover, had not been submitted to the members of the 


277 committee before publication. 22/ Noting Rep. Wolverton's com- 


ments, the Supreme Court, in Chicago, etc. R. Co. v. Acme Freight, 336 
U.S. 465(1949), when presented with a question of interpretation of a pro- 
vision of the Freight Forwarder Act, rejected a statement in the Report 
and accepted instead a contrary statement made by Rep. Wolverton on the 
House floor in explanation of the bill. 

Turning to the statements made by Rep. Wolverton in explaining the 
bill to the House, we find that the committee clearly supported the tradi- 
tional policy in the field of transportation law which would treat freight 
forwarders as shippers in their relations with underlying direct carriers, 
and require them to pay regular tariff rates to the latter. In discussing 
the bill, which legislated a specific exception to this policy, Rep. Wolverton 
said: 

"The forwarders have favored the authorization of joint rates 


(footnote continued) Board under the Civil Aeronautics Act of 1938, and the 


provisions of this definition, and the other parts of the bill, are written 
with a view to leaving that jurisdiction undisturbed * * * (except for the 
amendments to sections 1003 and 412)* * * and to avoiding duplication of 
regulation. To the extent that a particular company is engaged in both sur- 
face and air forwarding operations, such company will, as to its surface 
forwarding operations, be subject to regulation under part IV, and, as to 
its air forwarding operations, subject to the Civil Aeronautics Act." House 
Rep. No. 1172, p. 7. 

14/ Higgins v. Smith, 308 U.S. 473, (1940). 

15/ "In some respects the report which accompanies this bill is not as 
complete as it might be. Due to limitation of time the report was not sub- 
mitted to the members of the committee or subcommittee, and therefore 

it may not be out of place to include in these remarks some further ex- 
planations which may be helpful to the members in their consideration of 
the measure. In a few instances, which will be mentioned later, the report 
may not be so phrased as to convey fully the sense of what was intended." 
87 Cong. Rec. 8216, Oct. 23, 1941. 
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as a permanent matter. Upon most careful consideration however, 
your committee has concluded that the likelihood of abuse is so 
great, and injury to the underlying carriers so probable, as to 
make it imperative, in the interest of the public and for the good 

of the transportation system of the country as a whole, that Con- 
gress should adopt the definite policy of forbidding such rates. This 
is in accord with the unanimous recommendations of the Interstate 
Commerce Commission." * * * 

"Common carriers which perform a physical transportation 
service commonly join in rates which in single amounts cover a 
complete service over two or more lines. They receive their com- 
pensation out of such rates in the form of unpublished divisions. 
Without the consent or concurrence of each of the participating 
carriers it would be improper, according to the Commission's 
interpretation of the Interstate Commerce Act, for a carrier to 
publish a rate beyond its own line. A forwarder, however, not 
having any line in the sense of physical road or facilities for the 
actual carriage of freight, is not so restricted in the publication 


of its rates, because as a shipper it cannot be confined to the 


utilization of the services of any particular line or lines of com- 
mon carriers by rail, motor, or water. It is this very freedom 
to select whatever means of transportation it finds to be cheapest 
and most efficient that is the basis for the forwarders' ability to 
obtain effective coordination of the services of numerous and di- 
verse kinds of carriers. The essential reason or necessity for 
joint rates as between carriers providing physical services of 
carriage is therefore wholly lacking in the case of the forwarder. 
Since the latter is free to contract with the owner of the goods for 
an entire service regardless of the number or character of com- 
mon carriers whose services are employed for the purpose, and 
since the forwarder is entitled to command the services of any 
such carriers at their published rates, it would be illogical and 
anomalous to permit the making of so-called joint rates in such a 
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situation. The maintenance of a joint rate by a carrier and a 
Shipper would be an absurdity.- If nevertheless permitted, it 
would enable such shipper to receive rebates through the me- 
dium of divisions of the joint rate. 


"The principle [sic] underlying reason why the forwarders 


desire to obtain authority to make joint rates with the actual car- 

riers whose services they utilize, is in order to enable them to 

secure transportation at a less price than the regular rate of the 
carrier, and at a price which will not be open and available to 
other shippers. Even were such authority surrounded with all 
possible safeguards, the tremendous bargaining power which 

the larger forwarders would have by reason of the great amount 

of traffic which they control, would inevitably enable them to 

divert from the carriers performing the actual transportation 

important amounts of revenue greatly exceeding the value of the 
service contributed by the forwarders themselves." 87 Cong. Rec. 

8218, Oct. 23, 1941. 

The efforts of the Congress to deal with the "joint rate’ problem 
between forwarders and motor carriers in the Act of 1942 did not prove 
satisfactory, and in 1950 legislation was passed which finally abolished 
such rates entirely, and replaced them by authorizing "rate agreements" 
limited to line hauls under 450 miles. This amendment was adopted to 

279 cover a carefully defined exception to the general Congressional 
policy regarding freight forwarders, as is demonstrated by the following 
statements made by Rep. Wolverton, again speaking for the committee 
in explaining the bill to the House: 

"In the Freight Forwarder Act of 1942 the Congress not only 
decided against permanently legalizing the so-called joint rate 
arrangements between forwarders and motor common carriers 
which served them under contract, but on the contrary concluded 
that sound regulation necessitated that forwarders should employ 
the services of common carriers by rail, motor vehicle, or water 
only at the published tariff rates of such carriers." 
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 * *this bill reflects the conclusion of your committee 
that, in view of the maintenance of contractual arrangements be- 
tween freight forwarders and motor carriers for more than a 
period of 15 years, there is now no certainty that the broad pro- 
scription ofall such contractual arrangements could be brought 
about in line with the theory of the 1942 legislation without some 
curtailment of forwarder service with resultant disadvantage to 
the public. On the other hand, the principles on which the 1942 
legislation proceeded are still regarded by your committee as 
essentially sound, and therefore it has been their endeavor in 
this amendatory legislation to confine, as nearly as may be, the 
coverage of such contractual arrangements to the area generally 
representative of present freight forwarder operations under such 
agreements, while retaining such limitations and regulatory 
authority as will best insure the avoidance of discriminations 
among forwarders and of unwholesome conditions in the trans- 
portation industry." 

* * * * 

"Enactment of part IV, which brought freight forwarders 
under regulation in 1942, attests that Congress was then convinced 
that it was essential that freight forwarders should obtain their 
necessary rail, motor and water carrier service at the published 
tariff rates of those carriers. Without receding from that general 
policy, the Congress in 1946, in view of the long maintenance of 
special contractual arrangements between freight forwarders and 
motor carriers, amended section 409 so as to permit such special 
arrangements subject to certain limitations and a close measure 
of Commission supervision. As matters have since developed it 
has seemed appropriate to your committee to recommend some 
further changes in section 409 in harmony with the purpose of the 
1946 amendment but with a view to defining more clearly the scope 
and character of the permitted agreements. 
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"In reporting the bill as amended your committee has been 


impressed with the representations that the mileage limitation 

mentioned will substantially cover the scope of existing contracts 

and with the understanding that this effort to find a practical ac- 
commodation of existing conditions to the general regulatory plan 
embodied in part IV of the Act will not be made the basis for further 
extensions of contract authority or for creating further exceptions 
to the general scheme of regulation under which the Interstate 

Commerce Act has developed." 96 Cong. Rec. 12002-4, Aug. 8, 

1950. 3 

We have quoted from the legislative history on this point at some 
length, in order to demonstrate beyond reasonable doubt that contrary to 
the position taken by the majority, the recorded intent of Congress clearly 
supports the traditional policy of non-discrimination which is the basis of 
our transportation law, and in the absence of specifically legislated ex- 
ceptions, forwarders are not authorized to enter into agreements for 
special rate concessions with direct underlying carriers. The majority 
would extend the exception which was legislated to cover surface for- 
warders by motor carriers, limited to hauls of 450 miles or less, to the 
entire field of air transportation. It would do this by administrative fiat. 
We believe the position of the majority is clearly without authority of law, 
and cannot possibly be supported. 

Even assuming, however, for the sake of argument, that established 
transportation law could be thus changed, : to permit air freight forwarders 
to receive preferential rates not available to other shippers is wholly un- 
sound as a matter of policy. The establishment of such relations would 
destroy the present cargo rate structure, would lead to the grossest type 
of discrimination between forwarders and shippers generally, and would 
create a situation which could not be effectively regulated by the Board. 


281 The majority may be impelled by a belief that the type of agree- 


ments authorized will in some manner result in lower cargo rates, and 
thus stimulate the development of air cargo. This is a fallacy. The limi- 
ting factor with respect to the level of cargo rates is how far the costs of 
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the direct carriers can be reduced. The record in this case does not show, 
and the majority does not find, that the forwarders enable the direct car- 
riers to reduce their costs. Freight forwarders established for themselves 
a niche with respect to the movement of property by providing a service to 
small-volume shippers at some Saving to the shipper. This was made 
possible by their combining several small individual shipments into a large 
one that could move at a lower rate on the direct carrier because of the 
"weight-breaks" in the direct carrier's tariffs which establish lower rates 
per pound as shipment size increases. Such freight-forwarding activity is 
clearly founded on a sound base of added service ata saving to the small- 
volume shipper. The majority's decision will, however, permit the freight- 
forwarder to bargain for reduced rates on the direct carriers for all freight 
traffic, whether he performs added functions or not. 

All the evidence available to the Board indicates that present air car- 
go rates of the direct carriers are at little or nothing more than breakeven 
levels. The carriers are in no better economic position to give rate con- 
cessions to forwarders than to reduce the rates to the public. If, neverthe- 
less, the majority believe that cargo rates should and can be lowered, it 
should be done directly by means of a general rate order. This would result 
in lower rates to the public than granting special rates to forwarders which 
obviously will not be passed on to shippers generally. 

The system of special rate agreements between forwarders and direct 
air carriers contemplated by the majority would result in the complete 
disruption of our cargo rate structure. The rates granted to forwarders 
would depend entirely upon the relative bargaining position of the strongest 
forwarder and the weakest carrier. Such rates would be based upon relative 
economic strength, and would be set with little regard to costs and other 
sound rate-making considerations. This would result in depressing the en- 
tire rate level as each carrier joined in the rates of the carrier least able 
to withstand forwarder pressure, with effective nullification of the protec- 
tion to economic rate levels until now provided by the Board's minimum 
rate orders. 
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The majority place great reliance upon the authority of the Board to 
approve these preferential rate agreements as a means of preventing eco- 
nomic detriment to the industry. However, it would appear that the effect 
of that safeguard is more theoretical than real. Practically, it will be 
most difficult to regulate effectively such arrangements. In the absence 
of complaint, there would be no adverse party to help develop a record 
upon which the Board could act, and in the kind of a situation presented 
here, there would be no one to complain. The forwarder and the air car- 
rier directly involved would be seeking approval, obviously, and other 
forwarders would not be inclined to complain because of their desire to get 


' the same concessions themselves. Direct air carriers will be reluctant 
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to complain, because of their desire to hold or attract forwarder business. 

The result will be that the Board will find it difficult to disapprove any such 

agreements filed, because it will have no standards to apply in determining 

that a particular preferential rate is unreasonable. Effective regulation 
under such circumstances is an obvious impossibility. 

To sum up, we believe it is clear that the position taken by the 
majority is illegal as a matter of law, and even if it were not, it is an un- 
wise departure from basic principles of transportation policy which will 
have a most detrimental effect upon the industry and the public. 

/s/ CHAN GURNEY 
/s/ HARMAR D. DENNY 


284 DOCKET NO. 5947 ET AL. 


THE EXAMINER'S INITIAL DECISION REFERRED TO HEREIN IS 
NOT ATTACHED TO THIS COPY BECAUSE OF THE WIDE CIRCULATION 
GIVEN AT THE TIME OF ITS RELEASE. THE INITIAL DECISION IS 
ATTACHED TO THE ORIGINAL OF THE BOARD'S OPINION AND TO THE 
OFFICIAL COPIES IN THE BOARD'S FILES AND MAY BE EXAMINED 
THERE. IT WILL ALSO BE PRINTED AS PART OF THE OFFICIAL "CIVIL 
AERONAUTICS BOARD REPORTS". 


* * * ba * 





Economic Regulations 
Draft Release No. 75 
Dated: August 30, 1955 


PART 263 - AGREEMENTS BETWEEN AIR FREIGHT 
FORWARDERS AND DIRECT AIR CARRIERS 


NOTICE OF PROPOSED RULE MAKING 

Notice is hereby given that the Civil Aeronautics Board has under 
consideration the adoption of a new Part 263 of the Economic Regulations 
designed to implement its policy determinations in the Air Freight For- 
warder Investigation, Docket No. 5947 et al, with particular reference 
to agreements between air freight forwarders and direct air carriers re- 
lating to the establishment of transportation rates, fares, or charges, or 
to cooperative arrangements for the determination of compensation, to 
forwarders, for promotional and other services rendered. 

The principal features of the proposed regulation are explained in 
the attached explanatory statement and the reasons therefor are described 
more fully in the Board's opinion in the Air Freight Forwarder Investi- 
gation. The proposed new Part 263 is set forth in the attached proposed 
rule. 


This regulation is proposed under authority of sections 205(a), 1(2) 
and 416(b) of the Civil Aeronautics Act of 1938, as amended, (52 Stat. 984, 
977, 1004; 49 U.S.C. 425, 401, 496). 
313 Interested persons may participate in the making of the proposed 


rule by submitting such written data, views, or arguments as they may 
desire. Communications should be submitted in triplicate and addressed 
to the Secretary, Civil Aeronautics Board, Washington 25, D.C. All 
communications received on or before October 3, 1955 will be considered 
by the Board before taking further action upon the proposed rule. Copies 
of such communications will be available on or after October 9, 1955 for 
examination by interested persons in the Docket Section of the Board, Room 
0412, Commerce Building, Washington, D.C. 
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EXPLANATORY STATEMENT 

The principal features of the proposed new Part 263 are as follows: 

Section 1 contains the definitions and establishes the types of agree- 
ments which come within the part. 

Section 2 requires written application for approval to be made by 
each party to the agreement. In this connection it should be noted that 
proposed section 263.4 requires that any such agreement be expressly left 
open to other freight forwarders and other direct air carriers, who may 
become parties thereto by filing a written concurrence. 

Section 4 contains the requirements concerning contents of the appli- 
cations. Among these is a detailed statement setting forth the economic 


314 justification for the reduced rate or the specific compensation pro- 


vided for in the agreement. As noted above this section also requires the 
filing of an irrevocable offer to other forwarders and other direct carriers 
to become parties thereto. 

Section 5 of the proposed part provides that no agreement shall come 
within the terms of the part unless it contains a provision that it shall not 
become effective in advance of the date of the Board order approving such 
agreement under section 412 of the Act. 

Section 6 of the proposed part provides for filing of protests, and 
section 7 relates to the disposition of applications thereunder. 

Sections 8 and 9 provide for amendments to and the termination of 
previously approved agreements. 

By the Civil Aeronautics Board: 
/s/ M. C. Mulligan 


M. C. Mulligan 
(SEAL) Secretary 


315 PART 263 - AGREEMENTS BETWEEN AIR FREIGHT 


FORWARDERS AND DIRECT AIR CARRIERS 
263.1 - Definitions. For the purposes of this part: 
(a) "Air Freight Forwarder" means any air carrier classified and 
defined as such in section 296. 2 of this subchapter. 
(b) "Direct air carrier" means any common carrier directly en- 
gaged in the operation of aircraft, pursuant to a certificate of public 
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convenience and necessity issued under section 401 of the Civil Aeronautics 
Act of 1938, as amended, or under the authority conferred by any part of 
this subchapter. 

(c) "Agreement" means any oral or written contract, agreement, 
or understanding, and any amendment, modification, extension, cancel- 
lation or termination thereof, coming within the purview of section 412 of 
the Civil Aeronautics Act of 1938, as amended, and entered into between 
one or more air freight forwarders and one or more direct air carriers 
relating to the establishment of transportation rates, fares, or charges or 
to cooperative working arrangements for the determination of compen- 
sation, to forwarders, for promotional and other services rendered. 
263.2 - Application for Approval. 

(a) A written application for Board approval of such agreements 
shall be filed, in triplicate, by each of the parties to the agreement. At 
their election, such applicants may join in a single application. An Appli- 

316 cation may incorporate by specific reference material contained in 
another application in the same matter or in any document then on file 
with the Board. 

(b) Any air freight forwarder or direct air carrier desirous of be- 
coming a party to an agreement proviously approved by the Board, in 
accordance with the provisions of section 263.4(c), shall file, in tripli- 


cate, a written concurrence (CAB Form No. yi with the Board. 


263.3 - Formal Requirements of Applications and Agreements. 

Applications filed pursuant to this part shall conform generally to 
the outline set forth in section 263.4 and to the requirements of sections 
302.3 and 302.4 of this chapter. All agreements, within the purview of this 
part, must be reduced to writing and must contain all terms and provisions 
of the contract, agreement, or understanding between the parties. 

263.4 - General Provisions Concerning Contents of Applications. 
Each application shall include, among other things, the following matters: 


1/ Available from the Publications Office of the Board. 
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(a) True and complete copies of the written agreement for which 
Board approval is sought and of all pertinent agreements not incorporated 
by reference under section 263. 2. 

(b) A detailed statement setting forth the economic justification for 
the reduced rate or the specific compensation provided for in the agree- 
ment. The statement shall also contain an explanation of the basis for 
determining the particular transportation rate or compensation charges 


317 with respect to the types of commodities, routes and volume factors 





involved. 

(c) A firm contractual offer, which may be included in the agree- 
ment or filed as a separate document, to enter into an identical agreement 
with any other interested air freight forwarder or direct air carrier. Such 

offer shall be conditioned upon the filing of a concurrence to the agree- 
| ment by any other interested party, The offer must be of the same dura- 
tion as the related agreement. 

263.5 - Effective Date of Agreements. Any such agreement shall 
contain a provision specifying that it shall not become effective in advance 
of the date of a Board order approving such agreement under section 412 
of the Act. Any agreement which fails to comply with the requirements of 
this section will not be approved. 

263.6 - Protests to Agreements. Any interested party may, within 
15 days after the filing of such agreements, file a protect challenging the 
proposed rate or compensation therein provided. Such party shall specifi- 
cally recite the basis for his complaint and the reasons why the agreement 
is believed to be unreasonable, unduly discriminatory or unduly prejudicial 
or otherwise inconsistent with the public interest. 

263.7 - Disposition of Applications. If, after the expiration of the 
time herein prescribed for the filing of protests, it appears from a re- 
view of the application, protest and other information available to the 
Board, that approval of the agreement will not result in unreasonable com- 
pensation to either the direct air carrier or the forwarder, or in unjust 
discrimination or undue prejudice to other forwarders or to commercial 
shippers, the Board will enter an order of approval. If, however, it 
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appears to the Board that the ultimate effect of the agreement can only be 
determined through an evidentiary hearing, the Board will so advise the 
applicants by letter, and set the application down for public hearing. 

263.8 - Amendments to Approved Agreements. Application for 
approval of an amendment to or modification of the terms of any previously 
approved agreement shall be filed in accordance with the provisions of sec- 
tions 263.2, 263.3 and 263.4 of this part, and shall be subject to the same 
requirements as those applicable to the original agreement. 


263.9 - Termination of Agreements. Any previously approved agree- 


ment may be terminated at will by any party thereto, as to such party, 
giving such prior notice as may be specified by the terms of said agree- 
ment. Any new agreement intended by the parties to cancel an old agree- 
ment shall specifically cancel the previously approved agreement. In the 
event of a change of name or the transfer of the operating authority of 
319 either party to an agreement, a new agreement showing the correct 
names of the new parties or a joint writing adopting the old agreement 
shall be filed with the Board within 30 days after the occurrence of such 


event. 


Order No. E-10199 
Served: April 13, 1956 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C., 
on the 13th day of April, 1956 


Docket No. 5947 et al. 
SUPPLEMENTAL OPINION AND ORDER ON RECONSIDERATION 
On August 30, 1955, the Board issued its decision in the above case 
(Order No. E-9532), proposing the adoption of new regulations governing 


air freight forwarders. Petitions for reconsideration of that decision 

have been received from various parties 1/ along with extensive comments 

1/ Petitions have been filed by Air Freight Forwarder's Association, Ameri- 
can,Trans World and United. Eastern filed a letter supporting the petitions 

of American, TWA and United, and Acme Air Cargo filed a letter in answer 

to their petitions. We have also received a petition for reconsideration from 
the National Industrial Traffic League (NITL) together with a motion requesting 
(footnote continued on next page) 
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on the proposed regulations (Proposed Parts 263 and 296). In general, 
after reviewing these petitions, as well as the comments, we are satis- 
fied that certain modifications in our original decision are warranted. 

With respect to joint rates and other compensation agreements, we 
have decided that further oral argument should be held on the legal and 

321 policy problems involved. Subject to this reservation, and certain 
minor modifications discussed hereinafter, we reaffirm the findings and 
conclusions set forth in our opinion of August 30, 1955. We will according- 
ly adopt the regulations proposed therewith, as herein amended, except 
for the proposed Part 263 relating to rate and compensation agreements 
between direct and indirect air carriers. 

* *x * * x 

326 THEREFORE, IT IS ORDERED: 

1. That there shall be issued concurrently herewith the amendments 
of the Economic Regulations of the Board, designated as Part 296 of the 
Economic Regulations, which are attached hereto and made a part hereof. 

2. That at a time and place hereafter to be designated, further oral 
argument in this proceeding shall be held on the following limited issues 
only: Whether, as a matter of law, the Board can and, as a matter of 
policy, should permit air freight forwarders to enter into joint rate or 
compensation agreements with direct air carriers, providing for rates 
lower than those paid by other users of the direct carriers’ services. 

327 3. That the motion of the National Industrial Traffic League, filed 
November 7,1955, requesting leave to file a tardy petition for reconsidera- 
tion of Order No. E-9532 be and hereby is granted. 

4. That further consideration of the petitions for reconsideration of 
the Board's Order No. E-9532 be and hereby is deferred to the extent that 
such petitions present matters relevant to the issues specified in para- 
graph 2, above. 


(footnote continued) permission to file the petition after expiration of the 


time allowed. The petition merely states the League's support of the peti- 
tions filed by the three direct carriers, as has been considered by the 
Board. 
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5. That except to which they are otherwise granted or deferred 


herein, the petitions for reconsideration of the Board's Order No. E-9532, 


be and hereby are denied. 

6. That for the purposes of the present Section 296.4 of the Board's 
Economic Regulations, which provides that the authority now held by air 
freight forwarders under the present Part 296 of the Board's Economic 
Regulations continues in effect until 60 days after the final Board dis- 
position of Docket No. E-5947, the adoption of this order shall be deemed 
to constitute final Board disposition of Docket No. 5947. 

7. That the control of the National Air Freight Forwarding Cor- 
poration, by the Erie Railroad Company and the control of the Universal 
Air Freight Corporation, by United States Freight Company and the New 
York Central Railroad Company, be and hereby are approved: Provided, 
however, That the Board hereby reserves jurisdiction to attach to its 
approval, from time to time, such terms and conditions as it may find to 
be just and reasonable. 

Rizley, Chairman, Adams, Vice Chairman, Gurney and Denny, 
Members of the Board, concurred in the above opinion and order. 

/s/ M. C. Mulligan 


M. C. Mulligan 
(SEAL) Secretary 


Regulation No. ER-209 


Economic Regulations 
Revision of Part 296 
Effective: June 12, 1956 
Adopted: April 13, 1956 


CLASSIFICATION AND EXEMPTION OF INDIRECT AIR CARRIERS 
A notice of proposed rule-making was published in the Federal 

Register on September 3, 1955, (20 FR 6530) and circulated to the in- 
dustry as Economic Regulations Draft Release No. 74, dated August 30, 
1955, which proposed to revise Part 296 in order to implement the policy 
determinations made by the Board in the Air Freight Forwarder Investi- 
gation, Docket No. 5947 et al, and to revise the regulations insofar as they 
relate to cooperative shippers associations. 
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The principal purpose of this regulation is to establish a new general 
classification of interstate air carriers designated as "indirect air car- 
riers". Separate subclassifications designated as "air freight forwarder" 
and "cooperative shippers association" have been established. In addition, 
the revised regulation permits all indirect air carriers to engage in joint 
loading with other such carriers of the same subclassification. 

As originally published, the draft release authorized forwarders to 
act as the agent of either the shipper or of the direct air carrier render - 
ing transportation services where freight accepted for consolidated ship- 
ment must be handled individually because of an inadequate volume. How- 
ever, upon consideration of the comments filed by parties objecting to this 

329 provision of the proposed regulation, the Board has concluded that 
forwarders should not be permitted to act as agents of the direct air car- 
rier. The basic obligation of a forwarder accepting goods for handling is 
to promote the interest of the shipper in the expeditious forwarding of the 
goods to their destination. Permitting the forwarder to shift his common 
carrier responsibility to a fiduciary responsibility, as agent of the ship- 
per, does not jeopardize this basic obligation. However, allowing the for- 
warder to act as carrier's agent permits the creation of a situation where 
conflicts of interest are almost inevitable. Such a situation is not good 
business practice, is not in the interest of the shipping public, and would 
be harmful to the freight forwarder industry. Consequently, this regula- 
tion has been rewritten to prohibit a forwarder from acting as agent of 
any direct air carrier with respect to shipments accepted for forwarding. 

In line with the Board's objective of using such agency authorization 
as a "stop-loss" technique, this regulation has also been rewritten to pro- 
hibit a forwarder acting as agent of the shipper from charging any com- 
mission for its agency services in obtaining the direct air transportation 
and to limit its charges for those accessorial and surface transportation 
services actually rendered to the amounts separately specified in the for- 
warders filed tariffs. 
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Based upon the findings set forth in the Board's opinion in the Air 
Freight Forwarder Investigation, cited supra, issued concurrently here- 
with,to which reference is hereby made, and which opinion is incorporated 
herein as though set forth in full, the Board finds that it is in the public 
interest to relieve and exempt air carriers within the foregoing classifi- 
cations and subclassifications from the provisions of the Act to the extent, 
upon the terms and conditions, and for the periods, hereinafter set out. 

330 The Board further finds that the classifications and subclassifications 

hereby established are just and reasonable in view of the nature of the 
services performed by such carriers, and that the reglations and limi- 
tations hereby promulgated to be applicable to and observed by such 
classes of air carriers are necessary and desirable in the public interest. 

Interested persons have been afforded opportunity to participate in 
the formulation of this revision, and due consideration has been given to 
all relevant matter presented. 

In consideration of the foregoing, the Civil Aeronautics Board hereby 
amends Part 296 of the Economic Regulations (14 CFR, Chapter 1) effective 
June 12, 1956 to read as follows: 


PART 296 - CLASSIFICATION AND EXEMPTION OF INDIRECT AIR 
CARRIERS 


SUBPART A - GENERAL 
296.1 - Definitions. For the purposes of this part: 

(a) "Indirect Air Carrier" means any citizen of the United States 1/ 
which engages indirectly in interstate air transportation 2/ of property only, 
and which 

(i) does not engage directly in the operation of aircraft in 
air transportation, and 
(ii) does not engage in air transportation pursuant to any 

Board order which has been issued for the purpose of authorizing 

air express services under a contract with a direct air carrier. 


1/ As defined in Sec. 1(13) of the Act. 


2/ __As defined in Sec. 1(21) of the Act. 
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331 (b) "Direct Air Carrier" means any air carrier directly engaged 
in the operation of aircraft, pursuant to a certificate of public convenience 
and necessity issued under section 401 of the Civil Aeronautics Act of 
1938, as amended, or under the authority conferred by any applicable 
regulation or order of the Board. 

296.2 - Classification. There is hereby established a classifi- 
cation of air carriers, having the attributes of, and which are designated 
as, "indirect air carriers". Such classification shall include the follow- 
ing subclassifications: 

(a) "Air Freight Forwarder" means any indirect air carrier which, 
in the ordinary and usual course of its undertaking, assembles and con- 
solidates or provides for assembling and consolidating such property or 
performs or provides for the performance of break-bulk and distributing 
operations with respect to consolidated shipments, and is responsible for 
the transportation of property from the point of receipt to point of destina- 
tion and utilizes for the whole or any part of such transportation the ser- 
vices of a direct air carrier. 


(b) "Cooperative Shippers Association" means a bona fide association 


of shippers, operating as an indirect air carrier on a non-profit basis, 
which: 

(i) undertakes to ship property for the account of such 
association or its members, by air, in the name of either the 
association or the members, in order to secure the benefits of 
volume rates or improved services for the benefit of its mem- 
bers, and 

(ii) utilizes for the whole or any part of such transportation 
the services of a direct air carrier. 

* * ok Sa aK 

SUBPART C - LIMITATIONS ON EXEMPTIONS - GENERAL 
296.21 - Limitations on Use of Aircraft. The exemption authority pro- 
vided to indirect air carriers by this part shall be effective only with 
respect to shipments of property, by air, in aircraft operated in common 
carriage by (i) air carriers which have effective tariffs for the services 





110 

thus utilized on file with the Board, or (ii) air carriers which have been 

exempted from the filing of such tariffs. No indirect air carrier shall 

ship property, by air, except in aircraft operated in common carriage by 

a direct air carrier of the class specified in this section. 
3K x aK * x 

Order No. E-11137 
Served: March 19, 1957 
Decided: March 18, 1957 

Section 404(a) of the Act does not contemplate the establishment of joint 
rates by air freight forwarders and underlying direct air carriers. 

Section 412 does not authorize approval of agreements between air freight 
forwarders and direct air carriers embodying rates for air trans- 
portation to be furnished such forwarders which would otherwise 
violate the rate-making provisions of the Act. 

Special reduced rates for air freight forwarders are not unlawful per se, 
and a regulation prohibiting the filing of such rates would be pre- 
mature. 

APPEARANCES: 

Hardy K. Maclay for Air Freight Forwarders Association, Barnett 

International Forwarders, and Acme Air Cargo, Inc. 


James F. Bell for Emery Air Freight Corp., and Delta Air Lines, Inc. 


Roland E. Ginsburg for American Shippers, Inc. 

Isadore Richman for Global Air Cargo and A. B.C. Air Freight 
Company, Inc. 

Robert E. Quirk for National Air Freight Forwarding Corp., and 
Universe Air Freight Corp. 

C. A, Washer for Fashion Air Cooperative Association and Chicago 
Association of Commerce and Industry. 

Harry Ross, Jr., for the Secretary of Agriculture. 

John S. Burchmore for National Industrial Traffic League and Air- 
craft Industries. 

Daniel M. Gribbon for United Air Lines, Inc., Trans World Airlines 
Inc., American Airlines, Inc., Hawaiian Airlines, Ltd., Air Transport 
Association, and Air Cargo, Inc. 


P 
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George Cosson, Jr., Bureau Counsel. 

John Kendrick for Shulman, Inc. 

William C. Burt for United Parcel Service 

SECOND SUPPLEMENTAL OPINION AND ORDER 
BY THE BOARD: 

On August 30,1955, the Board issued its decision in this case, pro- 
posing the adoption of new regulations governing air freight forwarders 
(Order NO. E. -9532). These regulations provided, among other things, 
for agreements between air freight forwarders, and direct air carriers 
relating to the establishment of transportation rates, fares or charges or to 
cooperative working arrangements for the determination of compensation to 
forwarders for promotional and other services rendered (Draft Release 
No. 75). Petitions for reconsideration of the decision and comments on the 
proposed regulations were filed by various parties. The Board then issued 
a supplemental opinion and order on reconsideration, dated April 13, 1956 
in which it determined, inter alia, to hear further oral argument on the 
following single issue: whether, as a matter of law, the Board can and, 
as a matter of policy, should permit air freight forwarders to enter into 
joint rate or compensation agreements with direct air carriers, providing 
for rates lower than those paid by other users of the direct air carriers' 
services (Order No. E-10199). Oral argument having been heard on this 
issue, the case is ripe for decision. 

A brief historical review of the development of the issue of special 
forwarder rates in this proceeding may aid in achieving a clearer focus on 
the problem. 

At the evidentiary hearing, Bureau Counsel took the position that, 
under the Civil Aeronautics Act, freight forwarders could legally enter into 
joint rates with direct carriers providing for lower charges than would be 
available to shippers generally. Bureau Counsel regarded such preferential 
rates as undesirable from a policy standpoint, and proposed that the for- 
warder exemption authority prohibit such joint rates. The direct air car- 
riers and certain other parties supported this proposal, and the issue was 


also raised as to whether such joint rates were legal at all under the Act. 
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The Examiner concluded (1) that freight forwarders had the right to 
enter into joint rates with direct carriers under his reading of Sections 
1(2) and 404(a) of the Civil Aeronautics Act, and (2) that the Board did not 
have the power to prohibit the establishment of such rates. He also found 
that freight forwarders could enter into special rate and compensation 
agreements under Section 412. 

Various parties including Bureau Counsel challenged the Examiner's 
findings before the Board. At this point, Bureau Counsel reconsidered his 
original position and concluded that joint rates between freight forwarders 
and direct air carriers were illegal under the Act and that all special rates 
for forwarders were unjustly discriminatory and should be prohibited by 
regulation. This position was supported by the direct carriers, shippers’ 
associations and one forwarder, and opposed by most of the freight for- 
warders. 

In its opinion of August 30, 1955, the Board expressed doubt as to 
whether freight forwarders could lawfully publish joint rates with direct 
air carriers, but did not directly pass on this question. However, we con- 
cluded that under Section 412(a) of the Act, air freight forwarders may be 
permitted to enter into agreements with direct air carriers relating to the 

353 establishment of transportation rates. Draft Release No. 75, issued 
Simultaneously with the August 30, 1955 opinion, proposed the adoption of 
a new Part 263, the essential features of which were: (1) that forwarder- 
direct carrier rate and compensation agreements shall not be effective un- 
less approved by the Board; (2) that the proponents of the agreements have 
the burden of showing economic justification; and (3) that such agreements 
shall be open to all members of the forwarding and airline industries on 
equal terms. 

The rationale underlying Draft Release No. 75 (DR-75), as set forth 
in our previous decision may be briefly summarized as follows: Section 
412(a) authorizes agreements as to transportation charges between "air 
carriers". Under Section 1(2), freight forwarders are air carriers. There- 
fore, rate agreements between forwarders and direct air carriers are 
authorized by the statute. 
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The contrary argument, urged uponius by the direct carriers, is that 
under established transportation law, freight forwarders, while carriers 
in relation to their customers, are nevertheless shippers in relation to 
direct carriers. Since Congress must be presumed to have legislated with 
knowledge of this principle, it follows that rate agreements between a for- 
warder and a direct carrier are not authorized under Section 412, because 
the forwarder would be acting as a shipper and Section 412 does not apply 
to agreements between shippers and carriers. Proponents of this view note 
that while Section 1(2) defines air carrier so as to include freight forwarders, 
such definition applies only "unless the context otherwise requires." The 
proponments further note that the Board has in other situations specifi- 
cally held that indirect air carriers (of which freight forwarders are one 
example), are not "air carriers" within the meaning of certain provisions 
of the Act. 2 

In answer to these arguments, the forwarders point out that Congress 
specifically dealt with the subject in the Freight Forwarder Act of 1942. 
In that instance, Congress amended Section 412(b) to forbid Board approval 
of rate agreements between air freight forwarders and direct surface car- 
riers, while at the same time it rejected a proposed amendment requiring 
that air forwarders pay the same rates to direct air carriers as are paid 
by commercial shippers. In its original decision, the Board was of the 
view that this action, coming four years after enactment of the Civil 
Aeronautics Act, indicated a congressional belief that Section 412 author- 
ized Board approval of rate agreements between forwarders and direct 
air carriers. 

The opponents of DR-75 attack this reasoning, contending, inter alia, 
(1) that in the 1942 amendment, Congress did not give any real considera- 


tion to whether air forwarders and direct air carriers should be permitted 


1/ In Railway Express Agency Grandfather Certificate, 2 CAB 531 (1941) 
the Board refused to treat REA, an indirect air carrier, as an "air car- 
rier" within the meaning of the "grandfather" provision of Sec. 401(e)(1). 
And in Air Freight Forwarder Case, 9 CAB 473 (1948), affd.178 F.2d 903 
a forwarder was held not to be an "air carrier" for purposes of the second 
proviso of Sec. 408(b). 


? 
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354 to enter into preferential rate agreements, but rather was consider- 

ing legislation dealing primarily with surface forwarders and merely 

wished to leave undisturbed the existing relationships between forwarders 

and direct air carriers in a situation where there were differences of opin- 

ion as to the nature of those relationships; and (2) that Section 412 cannot 

legalize rate preferences and discriminations which would otherwise be 
unlawful under the Act. 2/ 

On reconsideration, we have concluded that the opponents of DR-75 
have the better argument. The contention that Congress intended to grant 
preferential rate status to freight forwarders merely by making them sub- 
ject to regulation as “air carriers” is not persuasive, especially in the 
absence of any indication in the history of the Civil Aeronautics Act of a 
legislative desire to overturn the firmly established rule that for rate 
purposes, forwarders are to be treated as shippers in relation to direct 
carriers. The 1942 amendments and the related legislative history at best 
show what Congress assumed to be the relationship of air freight forwarders 
and direct air carriers under the Civil Aeronautics Act, a matter with 
which Congress was not directly concerned. 
We therefore conclude that Section 412 does not authorize us to ap- 


prove agreements between forwarders and direct carriers embodying rates 


which would otherwise violate rate-making provisions of the act.2/ We 


need discuss only briefly the contention of the forwarders that Section 404(a) 
authorizes the filing of joint rates by underlying direct air carriers and 
forwarders. The contention parallels inits essentials the argument based 
on Section 412, and falls for the reasons set forth above. The joint rate 
theory contains a further defect noted in our original opinion, in that joint 


2/ Section 412(b) provides in part that the Board "shall by order dis- 
approve any such contract or agreement, ... that it finds to be adverse 
to the public interest, or in violation of this Act, ..." 


3/ Our conclusion that, for certain purposes, forwarders occupy the 
status of shippers in their relations with direct carriers is not to be con- 
strued as affecting the obligations of forwarders and direct carriers to 

file their agreements under Section 412. We go no further than to hold 

that preferential rates cannot be established by the filing of such agree- 
ments, since, as discussed infra, we construe the Act as requiring such 
rates to be established by means of tariff filings pursuant to Section 403(a). 
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rates require participation by connecting carriers operating through 


routes, a factual situation not present in the forwarder operation. 

Having determined that the special machinery of neither Section 412 
agreements nor Section 404(a) joint rates are available in this situation, 
we turn to the question of whether special rates may be established by our 
normal tariff procedures under Section 403(a). The direct carriers and 
Bureau Counsel contend that rate concessions to freight forwarders are 
per se unjustly discriminatory or unduly preferential, and are therefore 
illegal. Reduced to its simplest terms, the argument is that forwarders, 
while carriers in relation to the public, are shippers in relation to the 
direct carriers. Thus, for purposes of determining the rates forwarders 


must pay to direct carriers, the forwarder is in no different position than 


355 are shippers generally. Specifically, rates charged to forwarders 


may not be unjustly discriminatory or unduly preferential or advantageous 
as compared with rates charged to the general public. It is urged that a 
substantial body of law establishes the proposition that forwarders may not 
receive rate concessions, since such concessions would amount to pro- 
hibited discrimination or preference. 

At the outset it should be emphasized that no specific rate concessions 
are before the Board for approval, although there is evidence, both pro and 
con, bearing generally upon the question of the economic justification for 
such concessions. The issue here is whether or not the Board should hold 
as a matter of law that any preferential rate to freight forwarders is illegal. 

It is true that in other fields of transportation, regulatory agencies, 
particularly the ICC, have struck down rate preferences to forwarders, and 
that these decisions have been upheld by the cone! However, these cases 
are by no means decisive of the issue before the Board. The most that they 
stand for is the proposition that preferential. rates must be justified in terms 


of significant differences in cost, service, or other relevant factors, and in 


4/ United States v. Chicago Heights Trucking Co., 310 U.S. 344 (1940); 
Merchants Warehouse v. United States, 283 U.S. 501 (1931); ICC v. Del. 


L. & W. R. Co., 220 U.S. 235 (1911). 
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the absence of such justification the rates cannot be sustained. of We 
conclude that special rates for forwarders are not necessarily unlawful, 
but become so only if reasonable justification is lacking. 


It has been argued that, even though special rates for forwarders 
might, under some circumstances, be lawful, such rates should neverthe- 
less be prohibited in advance on policy grounds. However, the record be- d 
fore us does not convince us that we should depart, in this instance, from * 
the statutory rate-making procedures which provide for the filing of tariffs é 
subject to suspension if we have reason to believe that they are discrim- 
inatory or otherwise unlawful. It is to be noted that, if special rates are = 





proposed at some time in the future, the facts regarding the services per- 
formed by forwarders for direct carriers and the traffic generated by them 


ss 


may be markedly different from those disclosed in this proceeding. But 


so long as a prohibitive regulation stands, special rates would be outlawed. 
Thus, as a preliminary to a mere filing of such rates another rule-making 
proceeding might be required before the Board could consider the merits 
of the specific proposal. A prohibitive regulation would therefore appear 
premature. 

356 Accordingly, we will not at this time attempt to prevent direct air 
carriers from filing special rates for forwarders. As previously noted, 
any such rate will be subject to the anti-discrimination and other rate- 


making provisions of the Act. In view of the foregoing, proposed Part 263 


will not be adopted. 8/ 


3/ Thus, in a case cited by the opponents of special rates for forwarders, 
the Supreme Court said: "The Interstate Commerce Act does not attempt 

to define an unlawful discrimination with mathematical precision. Instead, 
different treatment for similar transportation is made an unlawful dis- 
crimination when ‘undue’, ‘unjust,' 'unfair,' and ‘unreasonable’. And the 
courts have always recognized that Congress intended to commit to the 
Commission the determination, by application of an informed judgment 

to existing facts, of the existence of forbidden preferences, advantages 

and discrimination."" United States v. Chicago Trucking Co., 310 U.S. ) 
344, 353 (1940). 

6/ In addition to its rate agreement provisions, proposed Part 263 also 
provided that certain other types of agreements between forwarders and 
direct air carriers be approved by the Board prior to their becoming effec- 
tive. The question of requiring prior approval for agreements between direct 
and indirect carriers will be considered in a separate rule-making proceed- 
ing. 
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ACCORDINGLY, IT IS ORDERED That this proceeding be and it 
hereby is terminated. 


Durfee, Chairman, Gurney, Vice Chairman, Denny and Minetti, 


Members of the Board, concurred in the above opinion and order. 
/s/ M. C. Mulligan 


M. C. Mulligan 
Secretary 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The Civil Aeronautics Board, in a proceeding in which there was 
no specific proposal for a preferential rate by an air line for an 
air freight forwarder, held that such rates could not be established 
by agreement between air lines and forwarders, but rather only pur- 
suant to the tariff filing provisions of the statute. In our view, 
the questions presented are: 


1. Whether the order is reviewable in the absence of an allega- 


tion or showing that petitioner is aggrieved thereby; 


2. If question 1 is answered affirmatively, whether the Board's 


construction of the statute is proper. 
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‘IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,882 


AIRBORNE FREIGHT CORPORATION, Petitioner, 

ACME ATR CARGO, INC., 

SHULMAN, INC., Intervenors, 

AIR FREIGHT FORWARDERS ASSOCIATION, Amicus Curiae. 
Ve 
CIVIL AERONAUTICS BOARD, Respondent, 
AMERICAN AIRLINES, INC., 
TRANS WORLD AIRLINES, IN., 


UNITED AIR LINES, INC., Intervenors, 
ATR TRANSPORT ASSOCIATION, Amicus Curiae. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 
Petitioner, an “air freight forwarder" and an "indirect air 
carrier", seeks review of a Board order (E~11137, Tr. 351), which holds 
in substance that any preferential rates by air lines (or "direct air 
carriers") for freight forwarders are to be established through the 
tariff filing provisions of the Civil Aeronautics Act rather than by 
agreement between forwarders and air lines. Specifically, the Board 


held that neither (1) section 12 of the Civil Aeronautics Act (infra, 


Pe 29), generally relating to agreements between carriers, nor section 





40h(a) (infra, p. 2), relating to "joint rates", authorizes the estab- % 
lishment of preferential rates by agreement between air freight forward- 
ers and direct air carriers; and (2) that special tariff rates for 
forwarders may be lawful if a reasonable justification is shown therefor,,. 
and that is a matter to be determined in passing on particular rates 
proposed in a tariff filed with the Board by an air line. 

Air freight forwarders are regulated by the Board as air carriers 
"not directly engaged in the operation of cere pursuant to section 


1(2) of the Act (infra, p. 27). Their activities were described by this 


Court in National Air Freight Forwarding Corp. v. Civil Aeronautics 


Board, 90 U.S. App. D.C. 330, 331, 197 F. 2d 38h, 385 (1952): 


"Air freight forwarders, like their surface comterparts, 
are common carriers who consolidate individual shipments in- 
to bulk lots for transportation. In addition, they perform 
certain other services, such as picking up freight at point 
of origin, delivering it to its ultimate destination from 
air terminals, and planning the routing of shipments. For- 
warders do not themselves perform the basic transportation; 
this. is done by an underlying air or surface carrier. The 
charge to shippers for the forwarder's service is an amount 
equal to or slightly in excess of the rate which the indi- 
vidual shipper would pay if he were to ship his freight 
directly. The freight forwarder, in turn, ships at a lower 
bulk rate. From the spread between these two rates, the 
forwarders must draw their expenses and profit." | 


Prior to 1948, there were no authorized air freight forwarding opera- 
1 


tions. In the Air Freight Forwarder Case, 9 C.A.B. 73 (19h8),’ a 

mumber of air freight forwarders received temporary authority, subject 

to termination upon a finding that these activities were not in ‘the 
“1/ The operations of the Railway Express Agency are those of an 


Nexpress company," and they antedated the passage of the Civil Aero- 
nautics Act. See infra, pp. 22=25, 


aes 





public interest, and in no event to extend beyond a five-year trial 
period. At the same time the Board determined that forwarders should 
be governed by exemption regulations. (Now Part 296 of the Board's 
Economic Regulations, 1} CFR 296). Since then, the Board for rate- 
making purposes has regarded air freight forwarders as shippers in 
their relationship to the direct air carriers, though recognizing them 
as "air carriers" within the meaning of section 1(2) of the Act. 

In 1953, with the five-year period about to expire, the Board in- 
stituted an extensive proceeding including a "re-examination of the 
role of indirect air carriers in the domestic air transportation system 
« « « {andj particularly the question whether air freight forwarders 
will be authorized to enter into so-called joint rate or compensation 
agreements with direct air carriers." (Tr. 218). The Board, ina 3-2 
decision (E-9532, August 30, 1955, Tr. 212), initially held that Part 
296 of the Board's Economic Regulations should be revised in order to 
classify, exempt and regulate air freight forwarders, and that a pro- 
posed new Part 263 (Tr. 312) should be issued which would allow air 
freight forwarders to enter into compensation agreements with direct 
air carriers under section 12 of the Act. The majority indicated 
disapproval of the forwarders' contention that they were entitled to 
"joint rates" under section O(a), but did not decide that question 
(Tr. 250). 

Two members, in a concurring and dissenting opinion, vigorously 
opposed any method which would authorize air freight forwarders to 


enter into special rate arrangements with direct air carriers (Tr. 267 
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et seq.). The dissent described the air freight foreandaneiae shippers 
in their relation to the direct air carriers (Tr. 273). 

| Various parties petitioned for reconsideration of Board Order 
E-9532, and after reviewing the petitions and nace on the proposed 
regulations, the Board ordered certain modifications in its original 

| order, and requested further argument on "joint rates" and other compen- 
sation agreements (E-10199, April 13, 1956, Tr. 320). Upon further 
argument, the Board issued the order (E-11137) here ate review. 

The Board reasoned that neither section 12 nor 0k could be used 
to authorize rate preferences and discriminations which would otherwise 
be unlawful, merely because the term "air carrier" is used therein. It. 
ruled that the admitted recognition of air freight forwarders a fair 


carriers" under section 1(2) was insufficient to require a construction 


giving forwarders preferential rate status. In short, the Board ‘adhered 


to its settled view (see infra, p. 16)that air freight forwarders have 
a dual identity; (1) "air carriers" to the general public, and (2) 
"shippers" to the direct air carriers. Further, the Board pointed out, 
true "joint rates" require participation by connecting carriers operating 
a through route, a situation not present in a forwarder operation. How- 
ever, the opportunity for the establishment of special rates for for- 
warders through the use of normal tariff procedures under section }03(a) 
was left open, and the Board indicated that such rates may be filed and 
approved where a reasonable justification for them is demonstrated. 

At present, the Board recognizes three separate classes of indirect 


air carriers: The Railway Express Agency, air freight forwarders, and 


ss 





2/ 
cooperative shippers associations. The Railway Express Agency is 


not covered by Part 296, nor deemed a shipper in its relation to the 
direct carriers. Rather, it is specifically exempted, pursuant to sec- 
tion 1(2) under a separate authorization, and operates in conformance 
with its uniform agreements with the direct carriers as the express 


agency of the air lines. 


STATUTES AND REGULATIONS INVOLVED 
The provisions of the Civil Aeronautics Act principally involved 
are set forth in Appendix A, infra, pp. 27-31. . Other pertinent 
statutory provisions and regulations are cited in their appropriate 
place in the text. 


SUMMARY OF ARGUMENT 
I 
Petitioner has failed to show any recognizable grievance or preju= 
dice flowing from the order under review and the appeal should, therefore, 
be dismissed. Essentially, all the Board held was that the machinery 


of neither section )0h(a) nor section 12 of the Civil Aeronautics Act 


was available for establishing rates by agreement between underlying 


direct air carriers and air freight forwarders, but that such rates 

must be established and their lawfulness judged in accordance with the 

carrier-user rate provisions of the Act, i.e., sections 03(a) and (b), 

O(a) and (b), and 1002,. Since petitioner apparently concedes (Br., 

pe 38) that any rates reached by agreement would be subject to all the 
2/ Petitioner raises no question in its argument as to shippers 

associations, and we see no other reason for discussion of this category. 
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_ requirements of the Act going to the establishment of "just and. 
reasonable"® rates, there does not appear to be anything of substance 
to litigate. 

Even if there is doubt as to. whether petitioner is actually in as 
full accord with the holding of the Board as its brief on its face indi- 
cates, the time for resolving the doubt would cane if and when the 
Board acts on a specific rate filed under section }03(a) of the Act and 


petitioner can allege immediate and real injury, as it cannot now do. 


II 

A, Petitioner's argument that preferential rates for air freight 
forwarders may be established under sections }0h(a) and/or 12 of the 
Civil Aeronautics Act proceeds upon an interpretation of those sections 
and section 1(2) which ignores the comprehensive rate-making scheme of 
the Act and would produce intolerable inconsistencies if permitted. 
Whatever else petitioner might term itself to be, it is undeniably a 
user of the services of the underlying direct air carriers. As a user, 
it mst be subject to those rate provisions of the Act which long and 
bitter experience in the public transportation field has found necessary 
as safeguards against unreasonable and unduly Senortatna tery practices. 
Thus, the filing, posting, publication and rate (as published) observ- 
ance requirements of section 03 must be fulfilled; the prohibitions 
against undue discriminations, prejudices and preference must be 
observed; and the Board must have clear and unimpaired power under 


section 1002 to suspend and/or investigate rates established by carriers 
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in the first instance. Section 12 is not, and was not intended to be, 
still another scheme for establishing and determining the validity of 
rates to users. Its main purpose is to provide information and still 
another regulatory tool to the agency as to the many and varied cooper- 
ative agreements between carriers, the great majority of which have 
nothing to do with rates. From the carriers' point of view, Sooners? 
by the Board affords antitrust immunity. 

Neither is the "joint rate" provision of section O(a) of any 
help to petitioner. A true joint rate is a through rate to users which 
is established by two or more carriers whose lines or routes connect. 
There is no semblance of a route or line connection between an air 
freight forwarder and an underlying direct air carrier, Even if this 
difficulty were eliminated, we would still be faced with the absurd 
situation of a "joint rate" which has only two parties to it, and one 
of them is a user of the service. 

B. The Board has clearly and consistently treated air freight 
forwarders as shippers vis-a-vis underlying direct air carriers for 
rate purposes, and this treatment is in full accord with long-established 
principles of American transportation law. A statement in the House 
Report on the bill that became the Freight Forwarder Act of 192, cited 
by petitioner in support of its position, is at best a Congressional 
interpretation of the Civil Aeronautics Act some four years after its 
passage. There is most serious doubt, however, whether even the House 
Committee involved subscribed to this interpretation, much less the 


entire Congress. The Board has consistently and clearly treated air 
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forwarders as shippers vis-a-vis underlying direct air carriers since 
- the enactment of the 1942 Freight Forwarder Act. 

The relationship of the Railway Express Agency (REA) to direct 
air carriers is significantly different from that of air freight for- 
warders, and the Board's different treatment of REA is therefore justi- 
fied. All air freight forwarders are indirect air carriers, but it 
does not follow that all indirect air carriers are air forwarders. As 
in the surface field, REA is essentially the "express division" of the 
direct air carriers with which it has cooperative arrangements calling 
for expense and profit allocations and sharing, and control by the 
direct carriers over the rates REA charges users. REA files rates to 
shippers, but no rates are filed by the direct air carriers applicable 
to REA shipments. The waybills REA makes out to shippers are passed 
on to the direct air carriers with the shipments. On the contrary, air 
freight forwarders file their own rates to their customers, the waybills 
they issue have no bearing on the waybills issued (and the rates charged), 
to them by the direct air carriers » and the profits they make are not 


at all shared with the direct air carriers. 


ARGUMENT 


I. On the basis of what the Board held and what 
petitioner concedes, the order in no way 


agerieves or prejudices petitioner 


Ye submit that petitioner has failed to show, and cannot show, 
any recognizable grievance or prejudice flowing from the order under 
review, and the appeal should, therefore, be dismissed. Grauert v. 
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Dulles, 99 U.S. App. D.C. 20, 239 F. 2d 60 (C.A.D.C., 1957), cert. 
denied 353 U.S. 917, 77 S. Ct. 666; Corning, et al. v. Troy Iron & 
Nail Factory, 56 U.S. 451, 64-5 (1853); Guarantee Co. of North 
America v. Phoenix Ins. Co., 12) F. 170, 173 (C.A..8, 1903). 

The order holds that preferential rates cannot be established 
for forwarders either in the guise of "joint rates" under section 
oh(a), or in the guise of "compensation agreements" under section 
412, of the Civil Aeronautics Act (p. 29, infra). Rather such rates 
must be established, filed and published by the underlying direct car- 
riers involved in accordance with the tariff provisions of the Let 
The order does not hold that preferential forwarder rates are unlawful 
per se, stating that they are unlawful in any specific case only "if 
reasonable justification is lacking" (Tr. 355). Nor, contrary to 
petitioner's interpretation (Br., p. 13, note 5, and vo. 38), does 
the order bar rate discussions or agreements between forwarders and 
underlying direct carriers and the filing of such agreements under 
section 12, but as a matter of fact confirms the necessity of filing 
such agreements (Tr. 35, note 3). 

Petitioner concedes (Br., p. 38) that " * + % The Board would 
be empowered to disapprove any provisions in the Agreement fixing 

3/ Section 03(a) (p. 27, infra) directs that rates must be 
"filed, posted, and published." Section 403(b) (p. 28, infra) com- 
mands strict observance of the rates so filed. Section ]0h{a) and 
(b) (p. 28, infra) provides that the rates established must be 
reasonable and not unduly discriminatory, prejudicial or preferen=- 
tial. Section 1002 (p. 30, infra) empowers the Board to suspend 
and/or investigate rates established by carriers and to fix lawful 


rates. 
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rates which are unjustly discriminatory, or unduly preferential, or 
unduly prejudicial * + # ." And as if to further emphasize this 
fact, petitioner goes on to state in the same paragraph that, "The 
only difference of any consequence is that the rates or amomt of 
compensation would come to them [the Board] for review in the first 
instance out of the negotiations of the direct carrier and the for- 
warder rather than from the direct carrier alone." Petitioner, how-- 
ever, does not explain the significance of "the only difference of 
consequence." Nor can we suggest anything in the rate-making provi- 
sions of the Civil Aeronautics Act, or in the traditional public 
utility principles of rate-making, which would render an otherwise 
unlawful rate lawful because of an agreement between carrier and 
shipper. Armour Packing Co. v. United States, 209 U.S. 56 (1908). 
Neither has petitioner explained why a direct air carrier, who is 
willing to afford preferential rates to air forwarders, would be un- 
willing to embody such rates in a tariff filing. ‘thus, taking 
petitioner's statements at face value, there does not appear to be 
any valid claim of grievance or prejudice flowing from the order 
under review. 

Even if there is an area of doubt as to whether petitioner is 
actually in as full accord with the holdings of the Board as the 
brief on its face indicates, the time for resolving the doubt would come 


if and when the Board acts on a specific rate filed under section 


'403{a) and petitioner can allege immediate and real injury, as it 
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cannot now do. For all that is known, the Board's ultimate action 
with respect to a specific rate might "completely dispel every pro- 
spective fear" which petitioner may now have in mind. Associated - 


Baining Company, et al. v. Federal Maritime Board, et al., _U.S. 
App. D.C. 27 F. 2d 557 (C.A.D.C., 1957); Grauert v. Dulles, 


Supra. ; 
We recognize, however, that the Court may wish to go into the 


question of whether sections 04 and/or 12 of the Act are neverthe- 
less available to forwarders for rate=-making purposes between them 
and direct carriers and the consequences of so holding, and we, there- 
fore, proceed to show that neither of these sections is so available 
and the uncertainty and confusion, to say the least, which might 


ensue were such a construction employed. 





It.. The Board erly construed the Act as preclu 
the Sotabl ishing of preferential rates by agreement 
A.. For rate-making ses, a forwarder is‘a 
shipper in reletion = an underlying direct. 


carrier and neither the "joint rate™ pro 
visions of section 4O4(a) nor the *agreements"® 


rovisions of section 4l2 of the Civ Aero= 
-nautics Act are any more the proper vehicle 
for the establishment of rates for a forwarder 


than any other shipper 
Petitioner's argunent that preferential rates for air freight 


forwarders may be established under sections )0h(a) and/or )12 of 
the Civil Aeronautics Act (pp. 25, 29, infra) poceadainen an interpre- 
tation of those sections and section 1(2) (p. 27, infra) which 
ignores the comprehensive rate-making scheme of the Act, produces 
intolerable inconsistencies, and is at odds with accepted public 
utility rate-making principles. The general definition of an "air 
carrier" in section 1(2) is seized upon to constitute a forwarder 

an "air carrier® for all purposes and under all circumstances. This 
in turn is linked with the duty in section )0h(a) "of every air 
carrier + * * to establish * * * just and reasonable individual and 
joint rates" and the air carrier agreements vrovisions of section 
12 to make possible a situation (despite petitioner's assurance 

to the contrary) whereby an underlying direct carrier would transport 
a forwarder's traffic at rates below those charged other shippers 
without being answerable to all the rate provisions of the Act in 
precisely the same manner and. in all particular respects as if such 


rates were not arrived at "jointly" or by agreement but were the 
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1, / 
result of a unilateral filing by the underlying carrier. — 


1. This erpument, compre fenores what mene mean ine ety, 


be called ee "carr ier-user* rate provisions of the Civil Aeronautics 


Act and the tong history of abuses in the public transportation sees 


~ 


ay ’ 


which gave Fis6 to then. For whatever else petitioner might term 
itself = be, it - is undeniably a user of the services of the ee 


lying direct air carrierse The safeguards in che Act against. un= 


ery . 


Zeasonst=e and unduly discriminatory rates to the users of air car= 


me 


rier services are couched. in traditional public utility epeeeee and 


f 


are clear and strict. Thus section Louce) directs ; air carriers in 


the first instance Se establish Just na reasonable* rates for their 


services. Section Lol(>) ey 28, infra) prohibits undue discrimina- 


tions, prejudices or preferences as to any "person, port, EEE 
or description of traffic. To further insure pean and above dealing 
and equality of treataent, section 103(a) (pe27 infra) directs that 


such rates must be "filed, posted and published, ® and Seotion 03(b) 


/ An example of such a situation may be found in Order Noe 
% 8991, issued March 3, 1955, in ‘which the Board disapproved a rate 
agreement entered into between this petitioner and The Flying Tiger 
Line, an underlying direct air carrier. The- agreement was filed under 
section 12 of the Act and stated that it was entered into pursuant to 
section )0h(a) of the Act which provides for joint rates. Despite the 
fact that the canmodity rates set forth in the agreement represented a 
10% discount from the published rates of the direct. air carrier, no 
provision was made therein for filing and publishing such rate change 
in accordance with the provisions of section 403 of the Act, nor was 
such filing or publication made. -The disapproval of the agreement was 
on the ground, inter alia, of failure to file such rates, thereby con- 
stituting a violstion of the Act. 

5/* Person! means any individual, firm, copartmership, corpora- 
tion, company, association, joint-stock association, or body politic; 
and includes any trustee, receiver, assignee, or other similar repre- 
sentative thereof." Section 1(27) of the Act (49 US=C0 -102) 
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(pe 28, infra) enjoins strict observance of the rates so filed with- 

out any deviation therefrom in any manner or by any device whatsoever 
Paragraphs (g) and (d) of section 1002 (pp. 30, 31, infra), respectively, 
empower the Board to suspend and/or investigate rates on file and - 
thereafter fix lawful rates. 

Petitioner does not, and cannot, show how the filing, under sec- 
tion 12 of the Act, of a preferential rate agreement between a carrier 
and a user (whoever and whatever else he may be) of its service satis= 
fies the filing, posting, and publishing requirements of section }03(a), 


or the strict rate (as filed) observance provisions of section }03(b). 


re any” (ai ae Re eer |} 


Section }12 does not itself contain any such filing or observance re- 
quirements, nor any prohibitions against undue preferences, nor any 
provisions for suspension of rates, nor any standards of rate-making 
to be observed by the Board. And this is only natural, for it is 
clearly not still another scheme for establishing rates. 

The principal purpose of section 12 is to provide information 
and still another regulatory tool to the agency as to the various 
cooperative agreements and arrangements between carriers which affect 
air transportation. United States Lines Coe ve. Civil Aeronautics 
Board, 165 F. 2d 819 (C.A. 2, 198). One of its chief functions from 


the carriers point of view is to provide antitrust immunity, upon 


6 / There are a few express exceptions permitting free or 


reduced-rate transportation to employees, members of their families, 
etc. None of these exceptions, however, even remotely apply to the 
instant problem. 
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approval by the Board (section 41h, p. 30, infra), in a wide range 
of cooperative agreements between carriers, the great majority of 
which have nothing to do with rates. The standards for approval 

of such agreements by the Board are general, the Se 
merely that the Board shall approve any agreement "that it does not 
find to be adverse to the public interest, or in violation of this 
Act.* Certainly, such general standards, without more, could not 
have been intended to take the place of the detailed carrier-user 
rate provisions discussed above, and the requirement that an agree- 
ment must not be in violation of the Act to be eligible for approval 
serves in further rejection of petitioner's apparent view that sec- 
tion 12 is a short-cut to rate-making. 

2. The "joint rate" provision of section 0h(a) is of no help 
to petitioner. A true joint aes universally recognized in the 
public transportation field, is a through rate to users which is 
established by, or fixed for, two or more carriers whose lines or 


routes connect. St. Louis S.W. Ry. Co. v. United States, 2h5 U.S. 


7/ In the 1920s, before motor carriage came under regulation, 


there grew up the practice of certain contractual rate preferences by 
underlying direct carriers to forwarders which were referred to as 
®joint rates." This has been regarded as a misnomer. Acme Fast 
Freight, 17 M.C.C. 59, 555, affd. 30 F. Supp. 968, 309 US. Os0e As 
explained hereinafter, this practice came to be limited by legislation 
and was never allowed to extend beyond the motor carrier industry. 
Even the label of "joint rates" stands rejected in this legislation. 
Moreover, nothing in the legislative history of the Civil Aeronautics 
Act suggests that the "joint rate™ misnomer was ever thought of as 
extending into the air transportation field. 

The definitions of "joint" and "local" rates, respectively, in 
Part 221.(k) and (m) of the Board's Economic Regulations (1) CFR 
221.1) fully reflect the recognized meaning of a true joint rate. 
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136, note 2 (1917); Freight Forwarders, Motor Common Carriers, 272 
I.C.C. 413 (1948). There is no semblance of a route or line connec~ 
tion between an air freight forwarder and an wmderlying direct air 
carrier. If a forwarder can be said to have a route at all, it is 
the same as that of the underlying direct carrier he uses. Even if 
this difficulty were eliminated, we would still be faced with the 
anomalous situation of a "joint rate*® which has only two parties to 
it, and one of them is a user of the service. Stripped of the label, 
the situation reveals itself as nothing more or less than a rate 
established by a carrier for a particular user of its service. More- 
over, even if petitioner sacceeds in hurdling all the above diffi- 
culties and can support a true joint rate, the filing, posting and 


publication requirements of section )03(a) are as fully applicable to 


joint rates as they are to individual local rates, and See under 
8 


section 12 clearly will not satisfy that requirement. 
3- In line with the analysis above, the Board has clearly and 
consistently treated air freight forwarders as shippers vis-a-vis 


underlying direct air carriers for rate rerosege os It has rejected 


8/ As to whether joint rate agreements must, in addition, be 
filed under section 12 for approval, the Board has held in the 
negative, stating that section )0h(a) in this respect is self- 
eee: Air Freight Tariff Agreement Case, 1) C.A.B. 2h, 133 

1951). 

9/ Universal Air Freight Corporation - Investigation of Forward=- 
ing Activities, 3 C.A.B. 3; Air Freig orwarder Case, 
J CAB. Lid, 49 (1948), aff'd without rePerence to the particular 
issue here, American Airlines, Ince ve Civil Aeronautics Board, 178 
Fe 2d 903 (CA. 7, 1949) and National Air Freight Forwarding ve Civil 
Aeronautics Board, 90 U.S. Appe D.C. 330 (1952), IST F. 2d 2h, 385;5_ 


? 
Air Freight Forwarder Case (International), 11 C.A.B. ig0 (1919); 
Investigation, Seaboard & Western ines, Ince, 11 C.A.B. 372 (1950); 
eement between Flying Tiger Line and Airborne Flower and Freight 
mattis ‘Inc. 5 Order No. E-0991 (March 3, 1955), as amended by Order 


Oc March 21, 1955). 
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the rigid and unrealistic interpretation of section 1(2) that peti- 


tioner ae here, and has’ adopted in this ‘situation, as well as in 
others, a meaning consistent with the policy and scheme of the Act 


as a whole. United States v. American Trucking ‘Associations, 310. 

U.S. 53h (190). As a'matter of fact, section 1 of the Act provides 
‘that the definitions set forth therein’ shall be observed "unless the 

. eontext otherwise requirese® ‘In the Air Freight Forwarder Case, ‘supra, 
the Board answered one of the arguments of ‘the direct carriers in 
opposition to eranting operating authority to forwarders, as eovionss 


"The opposition of the certificated carriers is based 
in part upon their belief that the air freight forwarders, | 
in order to operate successfully, will require volume 
spreads in cargo. rates and that they will demand such 
spreads even though they may not be justified by differ- 
ences in cost of service. If air freight forwarders 

‘operate, they will be required to ship the merchandise 
which they handle over the direct air carriers at tariff 
rates set by the air carriers themselves. The fixing 
of the tariff? rates of the air carrier 1S entirely in 
the control of the air carrier and-it-cannot be presumed 
that a spread will be included in a tariff which does 
not represent a difference in actual handling costs. 

-% % % It has been pointed out heretofore that so far 
as the direct air carrier is concerned the forwarder 
will have the status of a sbeope and under the Civil 
Aeronautics Act no shipper can granted a preferential 
rate. Rates must be redsonable, non-discriminatory, non- 
preferential, and nonprejudicial as-required by section 
Ok(b) of the Acte® (pp. 493-9), emphasis supplied). 


‘The treatment of air freight forwarders as shippers vis-a-vis: 
underlying direct air carriers for rate purposes is in full accord 


10/ The Board has refused to treat indirect air carriers as soir 


carriers" within the meaning of other provisions of the Act; such as 
the "grandfather" provision of. section eae (2) :(Railway ress 
Agency Grandfather Certificate, 2 C.A.B. 531 (1911), and = second 
proviso of section )00(b) (Air Freight Forwarder Case, 9 C.A.B. 173 
(1948); afftd, american Airlines, “Inc. v. C-A.B., 178 F. 2d 903 (C.A. 
9, 1949))- Sa 


ae 


with long-established principles of American transportation law. 
While petitioner tries hard to explain away some of these decisions . 
cited below by pointing out that surface forwarders were not recog= 
nized as "indirect barriers >" as the Board has recognized air forward- 
ers to be under our Act, a close examination must lead to the conclusion 
that this was far from being the surface forwarders' chief Feet 
Rather, their basic difficulty was, and is, in overcoming the. very. 
obvious fact that they ship goods over the lines of underlying direct 
carriers under express, exacting and time-honored legislative pro- 
visions designed to guard against undue rate discriminations and 
preferences. Calling them "carriers cannot alone overcome the diffi- 
culty, and we have found no cases, nor has petitioner cited. any, 

where the label alone has turned the trick. It was only where the 

label was coupled with a specific legislative provision permitting 
preferential rate agreements (as was done in the limited situation 
involving forwarders and short-haul motor carriers under the 1950 
amendment to the Freight Forwarder Act (49 U.S.C.A. 1009) that a con- 


trary result was reached. As early as 0 years ago, the Supreme 





11/ Interstate Commerce Commission v. Delaware Le & We Re Co~, 
220 U.Se 235 (1911); Great Northern Re CO. VY. Of connor, 23 U.S. 508 
(191); Lehigh Valley R. Co. v. United States, 2h3 U.S. bhh (1917); 
United States v. Chicago Heights Trucking Co., 310 U.S. 3hk (190); 
Se ee St. Paul & Pacific Railroad Co., et ale ve Acme. 
3 Aone Fast Freight Ve. Tare 


states, “36 Fe a 968 (Ss. D.N. Yes 1910) 
Barnhard aoe COe, Ince Ve Porto Rican =e Company, 5 FMB. 


137, See, Cokes Chicago, Milwaukee, St. Paul & Pacific Re COs Vc 
Acne Fast Freight, Ince, supra, pe l7G.. | 


en 


Court spoke as follows in a case involving a preference to a forwarder 


(Lehigh Valley Re Go. Ve United: States, . supray. PP. U5-Ln6) 


f  % % By erronceient with ‘the appellant’ [Raitroad], 
so far as it [the forwarder] is able it sends the goods 
over the appellant's line, and for do*ng:-so- receives from 
it a varying percentage upon the ers crass rates and also 
a salary of $5,000 a year * 4 +. 


% + * , 


"As toward the railroad, George W. Sheldon and Company 
is consignor and consignee, and although it may be in no 
case the owner, that does not.concern the appellant... Upon . 
the admitted facts there can be no doubt and it is not = 
denied that it is to all legal intents the shipper of the - 
goods. Interstate Cammerce Commission v. Delaware, Lacka- 
‘wanna & Western ReRe COs, 220 U.S. 230¢. Great Nort 
Rye CO* Ve O'Connor, 232 US. 508. If the Shipper were 
the owner an allowance to him of a percentage upon the - 
freight as an inducement to ship by that line, however 
honest and however justifiable on commercial principles, 
would be contrary to the Act to Regul. ate Commerce as it 
now stands. ‘Act of June 29, 1906, ce¥3591, § 2, 3h Stat. 
586, 587, amending § 6 of the original act & ce See 
also the original Act of February ), 1887, ce 10h, § 2, 
2h, Stat. 379- Wight ve United States, 167 U.S. 512. 

But the above cases show that the carrier cannot inquire _ 
whether the shipper is the owner and therefore the statute 
expresses a necessary policy when it forbids in universal 
terms refunding in any manner any portion of the rate 
specified in the published tariffs or extending to ‘any 
shipper' any privilege not so specified. Of course. it 
does not matter whether the allowance takes the form of 

a deduction or a crosepayment.. Any payment made by a 
carrier to a shipper in consideration of his shipping” 
goods over the carrier's line canes within the NES 
ing words." | 


“19- 


we 


Be Neither the Freight Forwarder Act of 192 ae 
e alle inconsis reatment o 
. — ppeess Agency TTS against the 
Board's holding 
le Petitioner's citation of the amendment by the Freight For- 
warder Act of 1912 (L9 U.S.C. Che 13) of sections’ 12(b) and 1003(b) 
of the Civil &£eronautics Act, and the legislative etd with respect 
thereto, is at best of dubious value to its position. The Freight 
Forwarder act of 192 amended sections )12(b) and 1003(b) to specifi- 
cally prohibit "joint rates*® and other rate agreements between air 


freight forwarders and surface direct carriers. Basically, this legis- 


lation was undeniably aimed at containing the very practice that peti- 
1 


tioner seeks approval of hére (1) by limiting "joint rates™ to the 
motor carrier field (and this for a limited period)” where such rates 
had gained a foothold prior to regulation, and (2) by amending the 
Civil Aeronautics Act to take away what petitioner argues that Congress 
thought was a then existing right of air freight forwarders to enter 


into joint rate arrangements with surface carriers. Ironically, it 


13/ A comprehensive discussion of this legislative history is 
to be found in the dissenting oninion ‘of Board Members Gurney and 
Denny (Order B-9532, Troe. yxyol et s ve 

1h/ 87 Cong. Rec. 8218, October 23, 192. 

15/ The efforts of Congress to deal with the "joint rate" 
problem. between forwarders and direct motor carriers did not prove 
satisfactory and in 1950 legislation was enacted which abolished 
such rates but authorized "compensation agreements® limited to line 
hauls under 50 miles. (h9 U.5.C.A. 1009; 96 Cong. Rec. 12002=], 
August 8, 1950). See also pp. 9-10 of the dissenting opinion of 
Board Members Gurney and Denny (Order E=-9532, Tre, ppe 275-6). 





is this containing legislation and the House ee Sy which 
petitioner cites in further sanport of its position (ere, PP. 23-2, 
note 15). ‘the legislative history ‘which is cited consists chiefly’ ‘of 
a statement in the House report, on che bill idiich: came iS be enacted 
into law to the effect that, "This will not, of course, afféct the 
right of air forwarders to aioe into joint rates with operating ‘air 


26/ Fish are a Ie 
carriers." He 


a ‘ 7” 
- week 


It is no doubt true that this ators tna a ait of the 
draftsman of the Report that preferential rates Seuss air forwarders 
and direct air carriers may be established by some sort of compensa 
tion agreements. “It cannot be: Ienowm “however, who else held" thé ‘same 
view. In Chicago Me Ste Pe & eee Co. Ve Acme Fast. Preizhit, sa supra, 
the Supreme Court, presented with ‘the question of interpreting another 
provision of the same Act, rejected a statenent in: the same House 
Report, and accepted instead a contrary statement made on the floor 
by Representative Wolverton, on the ground that a "report not previ- 
ously submitted to members of the committee and SESS contradicted 
without ehaiience on the floor of the House by a ronicinarcnber of 
the committee can hardly be Poneiaared authoritative.® (pe 475). = 
Significantly, Representative Wolverton, in discussing the question: 
of whether freight forwarders should be afforded preferential ratés, 


shay 


characterized LOLWSr GSES as seers and stated on the floor that 


16/ House Report No.. 1725 | De 21, 77th Cong.» 1st Sessey | 
August 13, 191. : g : 





"the maintenance of a joint rate by a carrier and a shipper would 
be an absurdity," (87 Conge Rec» 8218, Octe 23, 19h1). Moreover; 
the force of the statement must in any event be considered as | 
seriously weakened by the fact that it relates to a subject matter 
with which the Committee was not directly concerned and which it 
proposed to leave *mdisturbed" o 7 of Report, supra). In other — 
words, the Committee was admittedly not concerned with changing in 
any mammer whatsoever the existing relationship between air freight 
forwarders and direct air carriers, Its only concern was making sure 
that air freight forwarders would not enter into "joint rates*® with 
surface carriers, We submit that this single statement in the House 
Report cannot be held to override what we have previously shown to 
be the proper interpretation of the Civil Aeronautics Act on the 
essential issue here, especially so in the face of very grave doubts 
whether the House Committee, much less the entire House, actually 
subscribed to so 

2. Petitioner argues (Br., pe 19 et seq.) that the Board's 
action in approving agreements under section 12 of the Act between’ 
direct air carriers and The Railway Express Agency (REA) is incon- 


sistent with its decision as to air freight forwarders. This 





17/ Congressional interpretation of earlier enactments which are 
not express but merely implicit in subsequent enactments are not bind- 
ing but will merely be “considered.” Higgins ve. Smith, 308 U.s. }73, 
ee ae Marchie Tiger ve Western Investment Co., 221 U.S. 286 

111 e = 

The Board has consistently and clearly treated air forwarders as 
shippers viseaevis underlying direct air carriers since the enactment 
of the Freight Forwarder Act of 192 (see cases cited at p.16, supra). 


were 


argument ignores significant differences in the services offered, the 
widely different development histories, and the differences in the 
legal relationships ee A consideration of these dif- 
ferences leaves the argument with not much more than an Seiecence 
that all indirect air carriers must in all respects “be treated alike 
under the provisions of the Act. Concededly, all ain) formarders aro 
Widirect air carriers, bat it Goes not follow that alt indirces a> 
carriers are air forwarders, 

REA was engaged in the air express business long before air 
freight forwarders first received operating authority, and even Sen 
fore the Civil Aeronautics Act was enacted. It poninate a highly 
expedited and priced small package business in such close contractual 
and practical cooperation with the direct air carriers on a uniform 
basis that the Board termed the relationship a "Joint venture" ‘(air 
Freight Forwarder Case, supra, pe 479). The Board found this service 
and relationship so distinctive and unique ‘that it refused REA freight 


forwarder authority for fear that the iene ae of the = services 





18/ an extensive discussion of such differences, appears in the 

Air Freight Forwarder Case, supra (particularly pp. 178-83), which 
s Cou e ational Air cao oeneng Ve Civil Aero- 

PAU VACSs BORLA y SSULT Bes Feet en aon es a 

19/ See, @eg-, Part 296 of the Board's Economic Regulations (1) 
CFR 296) which has two indirect air carrier classifications, "air- 
freight forwarders" and "cooperative shippers associations.".. The - 
latter category (section 296.12) includes non-profit associations con- 
trolled by their members. They perform transportation services similar 
to forwarders, but the requirements as to them under Part 296 are dif- 
ferent from those of forwarders. Unlike forwarders, . shippers' associa- 
tions need not file applications for operating authority, nor file 
tariffs, nor obtain cargo insurance coverage. | 


~23< 


would not be in the best interests of developing the entire field of 
property carriage (ibe, pps 488-189). Like forwarders, REA issues 
bills of lading to its customers, but the direct carriers do not issue 
such bills to REA as they do to. forwarders. They merely accept and 
use the waybills and manifests listing shipments which REA prepares 
(ibe, pe 183). REA files and publishes rates pursuant to an agreement 
with the associated direct carriers, but no rates are published by such 
direct carriers applicable to REA shipments. The compensation received 
by REA from shippers’ is divided between it and the direct carriers in 
accordance with a contractual formula which allows REA its costs plus 

a reasonable profit in return for its services. In contrast, of course, 
freight forwarders unilaterally establish their own rates to shippers, 
just as the direct carriers unilaterally establish their rates to for= 


20/ 
warders. Neither accounts to the other for profits or losses. 


In essence, rather than being a shipper vis-a-vis the direct air 


_ carriers, REA may in a sense be considered the "express division" of 
such carriers. This relationship closely parallels REA's status in 
the surface transportation field where the Interstate Commerce Commis- 

gion termed it an "arm of the railroad" (In Re Express Rates, 2) I.C.C. 
381, 419 (1912) and where the Supreme Court has held that the direct 


20/ White the foregoing differences in services have been dis- 
cussed in terms of REA as against forwarders generally, it should be 
noted that the particular persons or companies rendering express 
service are, of course, of no importance as such. What is important 
is the nature of the service and the legal relationship flowing from 
it. Thus, the Board has stated in this proceeding that, "Future 
applicants seeking to enter the air express field should seek Board 
authorization in the form of an individual exemption order, and their 
proposals will be considered without any view of preservation of air 
express as the exclusive domain of a single carrier.* Order No. 
E-9532, August 30, 1955 (Tr. 263). 


2) ne 





carriers are not common carriers vis-a-vis REA (Express Casés, 117 


21 " 
U.S. 1, 21 (1886)). In Chicago M. St.P. & PeR. Coe ve-Acme Fast 


Freight, 336 U.S. 465, 77-8 (199), the Court took cognizance of 
the different status of REA by quoting with apparent approval from 
a letter from the Interstate Commerce Commission to the House Com- 
- mittee on Interstate and Foreign Commerce: - Cee 


"There is @ vast distinction between. the relations of” 
forwarders and the Express Agency to the underlying 
carriers. The Express Agency has an identical: contract 
with each railraod, which would not be true of the for- 
warder. The profits, if any, accrue to the railroads, 
whereas under the forwarder arrangement the profits 
would accrue, as they do-now under the joint rates, to 
the forwarders. The routing of express shipments, 
although in the control of the Express Agency, must of 
necessity depend primarily upon available train service 
rather than upon solicitation by, or concessions from, 
the transporting carrier, whereas concessions in the 
amount of compensation to the carrier would be the 
most important factor in the case of the forwarder, 
Thus, the consideration which led to the adoption of 
laws prohibiting unjust discrimination and undue 
prejudice and preference as between large and influ- 
ential shippers on the one’ hand, and smaller shippers 
on the other, are practically absent in express 
service, but are highly prominent in forwarder 
service.'" (Hearings on H.R. 27,6, “79th Cong., lst 
Sesse, Pe 3) 


In summary, the Board's decision that rates for air freight fore 
warders must be established, filed, observed, and determined in accord- 
ance with the tariff and rate-making provisions of the Act applicable 
to carrier-user situations is supported by a comprehensive reading 
of the Act, and accords with its prior decisions thereunder as well 

See also, American Trucking Assns., Ince v. United States, 
3h) UlS. 298, 315 (1953) sustaining, against a claim of discriminatory 
treatment of other operators, exemptions by the I.C. Ces under the 
Motor Carrier Act of 1935, of ce equipment used in railway 


express operations. 


=25— 





as with principles of American transportation law. Furthermore, this 
decision has not been shown to be contrary to an alleged later Con- 
eressional construction of the Act, nor is the treatment necoriod 
Railway Express Agency rate agreements with direct air carriers 
inconsistent therewith. As a minimum, the Board's construction of 
the Act is certainly a reasonable one and therefore must be affirmed. 
American Airlines, Ince ve Civil Aeronautics Board, 176 F. 2d 903, 


‘ 


908 (C.A. 75-1949). . ae 


CONCLUSION 
_ The petition for review should be dismissed, or in the alternative, 


the Board's order should be of firmed. 
Respectfully submitted, 


VICTOR R. HANSEN, 
JORN H. WANNER, Assistant Attorney General, 
Associate General Counsel, 
DANIEL M. FRIEDMAN, 
O. D. O@ENT, Attorney, 
Assistant General Counsel, Department of Justice. 
Litigation and Research, ; 
FRANKLIN M. STONE, 


MORRIS CHERTKOV, General Counsel, 
WILIIAM J. DIXON, Civil Aeronautics Board, 
KENNETH DE MATTEL 

Attorneys, 


Civil Aeronautics Board, 


Dated: December, 1957 
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APPENDIX A 
The pertinent provisions of the Civil Aeronautics Act of 1938, 


52 Stat. 973, as amended (9 U.S.C. 01 et seq.) are as follows: 


DEFINITIONS 


Section 1 [9 U.s.c. 01] As used in this Act, unless 
the context otherwise requires— 


% % % * % 


(2) "Air carrier" means any citizen of the United 
States who undertakes, whether directly or indirectly 
gr by a lease or any other arrangement, to engage in 
air transportation: Provided, That the Authority 
[Board] may by order relieve air carriers who are not 
directly engaged in the operation of aircraft in air 
transportation from the provisions of this Act to the 
extent and for such periods as may be in the public 
intereste 


*% % * % 


TARIFFS OF AIR CARRIERS 
Filing of Tariffs Required 


Section ),03 [49 U.S.c. 483] (a) Every air carrier 
and every foreign air carrier shall file with the 
Authority [Board], and print, and keep open to public 
inspection, tariffs showing all rates, fares, and 
charges for air transportation between points served 
by it, and between points served by it and points 
served by any other air carrier or foreign air carrier 
when through service and through rates shall have been 
established, and showing to the extent required by 
regulations of the Authority [Board], all classifica- 
tions, rules, regulations, practices, and services in 
connection with such air transportation. Tariffs shall 
be filed, posted, and published in such form and manner, 
and shall contain such information, as the Authority 
[Board] shall by regulation prescribe; and the Authority 
[Board] is empowered to reject any tariff so filed which 
is not consistent with this section and such regulations. 
Any tariff so rejected shall be voids * * * 
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Observance of Tariffs; Rebating Prohibited 


(b) No air carrier or foreign air carrier shall 
charge or demand or collect or receive a greater © r 
or less or different compensation for air transpor- < 
tation, or for any service in connection therewith, - 
than the rates, fares, and charges specified in its 
currently effective tariffs; and no air carrier or 
foreign air carrier shall, in any manner or by any 
device, directly or indirectly, or through any agent 
or broker, or otherwise, refund or remit any portion 
of the rates, fares, or charges so specified, or 
extend to any person any privileges or facilities, 
with respect to matters required by the Authority 
[Board] to be specified in such tariffs, except those 
specified thereing * * * 





% % % cs % 
RATES FOR CARRIAGE OF PERSONS AND PROPERTY 
Carrier's Duty to Provide Service, Rates, and Divisions | 


Section 0) [49 U.S.c. 48h] (a) It shall be the 
duty of every air carrier to provide and furnish inter- 
state and overseas air transportation, as authorized 
by its certificate, upon reasonable request therefor 
and to provide reasonable through service in such air 
transportation in connection with other air carriers; 
to provide safe and adequate service, equipment, and 
facilities in connection with such transportation; to 
establish, observe, and enforce just and reasonable 
individual and joint rates, fares, and charges, and 
just and reasonable classifications, rules, regulations, 
and practices relating to such air transportation; and, 
in case of such joint rates, fares, and charges, to 
establish just, reasonable, and equitable divisions 
thereof as between air carriers participating therein 
which shall not unduly prefer or prejudice any of such 
participating air carriers. 7 


Discrimination 


(b) No air carrier or foreign air carrier shall 
make, give, or cause any undue or unreasonable pref- 
erence or advantage to any particular person, port, 
locality, or description of traffic in air transpor- 
tation in any respect whatsoever or subject any 
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particular person, port, locality, or description 
of traffic in air transportation to any unjust 
discrimination or any undue or unreasonable preju- 
dice or disadvantage in any respect whatsoever. 


% *% *- + 
POOLING AND OTHER AGREEMENTS 
Filing of Agreements Required 


Section 112 [h9 U.s.c. 92] (a) Every air carrier 
shall file with the authority [Board] a true copy, or, 
if oral, a true and complete memorandum, of every con- 
tract or agreement (whether enforceable by provisions 
for liquidated damages, penalties, bonds, or otherwise) 
affecting air transportation and in force on the effec- 
tive date of this section or hereafter entered into, 
or any modification or cancellation thereof, between 
such air carrier and any other air carrier, foreign air 
carrier, or other carrier for pooling or apportioning 
earnings, losses, traffic, service, or equipment, or 
relating to the establishment of transportation rates, 
fares, charges, or classifications, or for preserving 
and improving safety, economy, and efficiency of 
operation, or for controlling, regulating, preventing, 
or otherwise eliminating destructive, oppressive, or 
wasteful competition, or for regulating stops, sched- 
ules, and character of service, or for other cooper 
ative working arrangements. 


Approval by Authority [Board] 


(b) The authority [Board] shall by order disap- 
prove any svch contract or agreement, whether or not 
previously approved by it, that it finds to be adverse 
to the public interest, or in violation of this Act, 
and shall by order approve any such contract or agree- 
ment, or any modification or cancellation thereof, 
that it does not find to be adverse to the public 
interest, or in violation of this Act; except that the 
Authority [Board] may not approve any contract or 
agreement between an air carrier not directly engaged 
in the operation of aircraft in air transportation 
and a common carrier subject to-the Interstate Commerce 
Act, as amended, governing the compensation to be 
received by such common carrier for transportation 
services performed by it. 


* “ -% SE ort ae 








legal Restraints | 


Section 1) [49 U.S.C. 9h] . any person affected 
by any order made under: sections },08, 109, or: 12 of 
this Act shall be, and is hereby, relieved from the 
operations. of the "antitrust laws,® as designated in 
section 1 of the Act entitled "An Act to supplement 
existing laws against. unlawful restraints and monop- 
olies, and for other purposes", approved October 15, 
191), and of all other restraints or prohibitions 
made by, or imposed under, -authority of law, insofar 
as may be necessary to enable such person to do any-= 
thing authorized, approved, or required by such order. 


% *% #% % % 
Power to Prescribe Rates and Practices of. Air Carriers 


Section 1002 [9 U.S.C. 642] (d) Whenever, after 
notice and hearing, upon complaint, or upon its own 
initiative, the Authority [Board] shall be of the 
opinion that any individual or joint rate, fare, or 
charge demanded, charged, collected or received by 
any air carrier for interstate or overseas air trans- 
portation, or any classification, rule, regulation, 
or practice affecting such rate, fare, or charge, or 
the value of the service thereunder, is or will be 
unjust or unreasonable, or unjustly discriminatory, 
or unduly preferential, or unduly prejudicial, the 
Authority [Board] shall determine and prescribe the 
lawful rate, fare, or charge (or the maximum or 
minimum, or the maximum and minimm thereof) there- 
after to be demanded, charged, collected, or received, 
or the lawful classification, rule, regulation, or 
practice thereafter to be made effective: # * * 


Rule of Rate Making 


(e) In exercising and performing its powers and 
duties with respect to the determination of rates 
for the carriage of persons oar property, the Authority 
[Board] shall take into consideration, among other 
factors-- Nees 


(1) The effect of such rates upon the movement 
of traffic; 

(2) The need in the public interest of adequate 
and efficient transportation of persons and property 
by air carriers at the lowest cost consistent with 
the furnishing of such service; 
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(3) Such standards respecting the character and 
quality of service to be rendered by air carriers 
as may be prescribed by or pursuant to law; 

(4) The inherent advantages of transportation 
by aircraft; and 

(5) The need of each air carrier for revenue 
sufficient to enable such air carrier, under honest, 
economical, and efficient management, to provide 
adequate and efficient air carrier service, 


% % % % % 
Suspension of Rates 


(g) Whenever any air carrier shall file with the 
Authority [Board] a tariff stating a new individual or 
joint (between air carriers) rate, fare, or charge for 
interstate or overseas air transportation or any classi- 
fication, rule, regulation, or practice affecting such 
‘rate, fare, or charge, or the value of the service 
thereunder, the Authority [Board] is empowered, upon 
complaint or upon its own initiative, at once, and, if 
it so orders, without answer or other formal pleading 
by the air carrier, but upon reasonable notice, to 
enter upon a hearing concerning the lawfulness of such 
rate, fare, or charge, or such classification, rule, 
regulation, or practices; and pending such hearing and 
the decision thereon, the Authority [Board], by filing 
with such tariff, and delivering to the air carrier 
affected thereby, a statement in writing of its reasons 
for such suspension, may suspend the operation of such 
tariff + * * and, after hearing, * * * the Authority 
[Board] may make such order with reference thereto 
as would be proper in a proceeding instituted after 
such rate, fare, charge, classification, rule, regula- 
tion, or practice had become effective. * * * 
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AIRBORNE FREIGHT CORPORATION, Petitioner, 
ACME AIR CARGO, INC., ET AL., Intervenors, 


Vv. 


CIVIL AERONAUTICS BOARD, Respondent, 
AMERICAN AIRLINES, INC., ET AL., Intervenors. 


- ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


United Sinies Court of Appeals 
For the 
District of Colonbia Cirenit 
DANIEL M. FRIEDMAN, 
Attorney, 
Department of Justice. 


’ GL : FRANKLIN M. STONE, 
CLERK General Counsel, 
Civil Aeronautics Board. 





IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 13,882 





ATREORNE FREIGHT CORFORATION, Petitioner, 
ACME ATR CARGO, INC., - 
SHULMAN, INC., Intervenors 5 
ATR FREIGHT FORWARDERS ASSOCIATION, Amicus Curiae, 


Vv. 


CIVIL AERONAUTICS BOARD, Respondent, 
AMERICAN AIRLINES, INC., 
TRANS WORLD AIRLINES, INC., 
UNITED ATR LINES, INC., Intervenors, 
ATR TRANSPORT ASSOCIATION, Amicus Curiae. 





ANSWER OF THE CIVIL AERONAUTICS BOARD TO PETITION 
OF ATREORNE FREIGHT CORPORATION FOR REHEARING 

The Civil Aeronautics Board desires to comment only on two matters 
relating to Airborne's petition for rehearing: 

1. The petition (pp.:11-12) correctly reveals the sharp cleavage 
between petitioner and the Board on the merits of its order. Peti- 
tioner insists that rates to be charged to forwarders by the airlines 
may be fixed by agreement under section 12, and that the lawfulness 


' of such negotiated rates is to be judged under the standards appli- 


cable to divisions of joint rates which are collected by two connecting 
airlines from a third person shipper. On the other hand, the Board 
squarely held that, whatever else a forwarder may be, he is a shipper 


Ot 


when he consigns goods over the lines of a direct carrier, and therefore 
the rate of the direct carrier applicable to such consignment must be 
established under, and satisfy, the filing, posting and publishing re- 
quirements of section },03(a) of the Civil Aeronautics Act, and there 
mist be no deviation whatever from the rate so filed (section 03(b)). 
Moreover, such a rate, as any rate applicable to other shippers, mst be 
reasonable and free of undue discrimination, prejudice or preference 
(section )0(a) and (b)). The Board declined to hold, however, that any 
and all preferential rates to forwarders were unlawful, reserving the de- 
termination of lawfulness to specific cases that might arise in the future. 

2. Throughout the first four points of its petition for rehearing, 
petitioner appears to be under the impression that preferential rate 
agreements between airlines and air freight forwarders are not fileable 
under section )J2 of the Civil Aeronautics Act. On the contrary, the 
Board held such agreements to be fileable (Tr. 35), note 3) and we so 
pointed out on page 9 of our brief. While such agreements are fileable 
and subject to approval for purposes, among other things, of affording 
| antitrust immmity, they cannot serve as a substitute for, or as an alter- 
native method of, establishing rates between airlines and forwarders. 

Respectfully submitted, 
DANIEL M. FRIEDMAN, 
Attorney 
Department of Justice. 
FRANKLIN M. STONE, 
General Counsel, 
Civil Aeronautics Board, 
Attorneys for Respondent. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,882 


ATREORNE FREIGHT CORFORATION, Petitioner, 
ACME ATR CARGO, INC., - 
SHULMAN, INC., Intervenors, — 
ATR FREIGHT FORWARDERS ASSOCIATION, Amicus Curiae, 
V. 
CIVIL AERONAUTICS BOARD, Respondent, 

AMERICAN AIRLINES, INC., 
TRANS WORLD AIRLINES, INC., 


UNITED AIR LINES, INC., Intervenors, 
ATR TRANSPORT ASSOCIATION, Amicus Curiae. 


ANSWER OF THE CIVIL AERONAUTICS BOARD TO PETITION 
OF ATREORNE FREIGHT CORPORATION FOR REHEARING 

The Civil Aeronautics Board desires to comment only on two matters 
relating to Airborne's petition for rehearing: 

1. The petition (pp. 11-12) correctly reveals the sharp cleavage 
between petitioner and the Board on the merits of its order. Peti- 
tioner insists that rates to be charged to forwarders by the airlines 
may be fixed by agreement under section 12, and that the lawfulness 
of such negotiated rates is to be judged under the standards appli- 
cable to divisions of joint rates which are collected by two connecting 
airlines from a third person shipper. On the other hand, the Board 
squarely held that, whatever else a forwarder may be, he is a shipper 
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when he consigns goods over the lines of a direct carrier, and therefore 
the rate of the direct carrier applicable to such consignment must be 
established under, and satisfy, the filing, posting and publishing re- 
quirements of section )03(a) of the Civil Aeronautics Act, and there 
must be no deviation whatever from the rate so filed (section )03(b)). 
Moreover, such a rate, as any rate applicable to other shippers, mst be 
reasonable and free of undue discrimination, prejudice or preference — 
(section }0(a) and (b)). The Board declined to hold, however, that any 
and all preferential rates to forwarders were unlawful, reserving the de- 
termination of lawfulness to specific cases that might arise in the future. 
2. Throughout the first four points of its petition for rehearing, 
petitioner appears to be under the impression that preferential rate 
agreements between airlines and air freight forwarders are not fileable 
under section 12 of the Civil Aeronautics Act. On the contrary, the 
Board held such agreements to be fileable (Tr. 35, note 3) and we so 
pointed out on page 9 of our brief. While such agreements are fileable 
and subject to approval for purposes, among other things, of affording 
antitrust immnity, they cannot serve as a substitute for, or as an alter- 
native method of, establishing rates between airlines and forwarders. 
Respectfully submitted, 
DANIEL M. FRIEDMAN, 
Attorney 
Department of Justice. 
FRANKLIN M. STONE, 
General Counsel, 


Civil Aeronautics Board, 
Attorneys for Respondent. 


May 23, 1958 
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(i) 


QUESTIONS PRESENTED 


1. Whether an air freight forwarder is "an air 
carrier" under section 412 of the Civil Aeronautics 
Act so as to permit it to enter into and file with the 
Civil Aeronautics Board rate and compensation agree- 
ments with direct air carriers, and to require the 
Board, pursuant to said section 412, to accept for 


filing and to review such agreements. 


2. Whether an air freight forwarder is an “air 
carrier" under section 404(a) of the Civil Aeronautics 
Act so as to permit it to establish joint rates with 
direct air carriers and to require the Board, pursuant 
to section 412, to accept for filing and to review joint 
rates so established. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,882 


AIRBORNE FREIGHT CORPORATION 
(a California corporation) , 


Petitioner , 
Vv. 
CIVIL AERONAUTICS BOARD, 
Respondent, 
AMERICAN AIRLINES, INC., 
Intervenor, 
SHULMAN, INC., 
Intervenor, 
ACME AIR CARGO, INC., 
Intervenor, 
UNITED AIR LINES, INC., 
Intervenor , 
TRANS WORLD AIRLINES, INC., 
Intervenor 


Petition for Review _.. 
‘Of Order Of The Civil Aeronautics Board 


BRIEF FOR 
PETITIONER, AIRBORNE FREIGHT CORPORATION, 
AMICUS, AIR FREIGHT FORWARDERS ASSOCIATION, 
INTERVENOR, SHULMAN, INC., 
INTERVENOR, ACME AIR CARGO, INC. 


JURISDICTIONAL STATEMENT 


This is a Petition for Review of an order of the Civil Aeronautics 
Board. The Court has jurisdiction of this Petition under section 1006 
of the Civil Aeronautics Act (52 Stat. 1024; 49 U.S.C.A. sec. 646) and 
under section 10 of the Administrative Procedure Act (60 Stat. 243; 

5 U.S.C.A. sec. 1009). 


STATEMENT OF THE CASE 


Air freight forwarders are "air carriers" who are engaged 
indirectly in air transportation. Their customers are shippers of 
goods by air. The forwarders assemble and consolidate, or provide 
or arrange for the assembling and consolidating, of property to be 
transported for their various shipper customers by air, and either 
perform or provide for the performance of break-bulk and distributing 
operations for such consolidated shipments at destination. They 
assume responsibility for the transportation of this property from the 
point of receipt to point of destination, utilizing and selecting the 
services of a direct air carrier for all or a part of such transporta- 
tion. In addition, an air freight forwarder performs numerous other 
services for the shipper in connection with the shipper's goods he 
has contracted to deliver, including ground and terminal handling, 
actual pick-up from the shipper, delivery service to the individual 
consignee, the preparation of necessary shipping and other documents, 
and providing necessary tracing facilities and the processing of 
claims. (Tr. 49, 220) 


In 1948, the Civil Aeronautics Board for the first time conducted 
a general investigation and review of the status of all air freight for- 
warders and the form of operating authority to be granted them. It 
proceeded thereafter to relieve those qualified from the need to obtain 
certificates of convenience and necessity, and to issue operating 
authorization to each of them for a temporary period of five years 
(The Air Freight Forwarder Case, 9 C.A.B. 473 (1948)). The matter 
of the validity of agreements between air freight forwarders and direct 
air carriers providing for joint rates, rates or compensation, was not 
put in issue in that proceeding and hence was not decided. (Tr. 154) 


Jurisdiction of the Board over the Air Freight Forwarders and 


their exemption from the requirements of obtaining certificates of 
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necessity was expressly exercised in that proceeding pursuant to 
Section 1(2) of the Civil Aeronautics Act.* 


Because the temporary authority for domestic air-freight for- 
warders was due to terminate on October 5, 1953, the Board early in 
that year commenced a new proceeding known as Air Freight Forwarder 
Investigation, Docket No. 5947, in order to determine a policy for 
their future regulation, including the further duration of their operating 
authority. Every domestic air freight forwarder, operating under 
authorization of the Board, was made a party to that proceeding. 

(Tr. 1, 4, 6) 


Following an extended hearing before an Examiner, an initial 
decision was issued in which one of the issues the Examiner passed 
upon was whether air freight forwarders should be considered as 
"eligible to enter into compensation agreements or joint rates with 


direct air carriers". (Tr. 48) 


Joint rate, rate, and compensation agreements are all terms for 
agreements which in various ways provide for the distribution between 
two or more carriers of the proceeds or charges received for the ship- 
ment of goods and in the carriage of which they have participated. The 
form may differ but the essential common denominator is the same — 
how shall the total proceeds received for the shipment be divided. In 
compensation agreements, the allocation is described in terms of the 
amount that one of the carriers is to pay the other for those transporta- 
tion services rendered by it in connection with the shipment, the com- 
pensating carrier retaining the total charges less what he pays for the 


services of the participating carrier. 


The Examiner concluded that the Civil Aeronautics Act considers 
air freight forwarders as "air carriers," and that therefore they should 


s 

Under Section 1(2) “air carrier” is defined to include those who directly or indirectly engage in air 
transportation. And the Board is authorized to relieve those not directly engaged in the operation of 
aircraft from the provisions of the Act. The section is set out infra. 
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be permitted to obtain from the direct carriers, by voluntary agree- 
ment, rate preferences or rebates in the form of direct compensation 
for services rendered. He indicated that such agreements would be 
subject to Board approval pursuant to sections 404, 412 and 1002 of 
the Act to insure that the rates or compensations were not unduly or 
unreasonably preferential, unreasonably prejudicial, or unreasonably 
discriminatory. (Tr. 152-172) 


On appeal to the Board, the Board by a 3-2 decision concluded 
that under section 412(a) of the Civil Aeronautic Act, air freight for- 
warders are authorized to enter into agreements with direct air 
carriers "relating to the establishment of transportation rates." 

(Tr. 247-254) It based its conclusion on the circumstances that under 
section 1(2) of the Act, air freight forwarders are "air carriers," 
that section 412 (a) authorizes agreements as to air transportation 
charges between "air carriers," and that therefore Board approval 

of rate or compensation agreements between indirect carriers and 
underlying direct carriers is permitted under the Act as a matter of 
law. The dissenting members issued a separate opinion (Tr. 267) . 


Some of the direct carriers petitioned for reconsideration and 
the Board, now consisting only of four members, one of the majority 
members’ term having expired without reappointment, issued a 
"Supplemental Opinion" in which it reaffirmed its conclusions in its 
first opinion with "certain minor modifications". (Tr. 320-32, 325- 
326). It withheld the final approval of the regulations (Part 263) 
relating to rate and compensation agreements between direct and 
indirect air carriers, and scheduled further oral argument on the 


issue, which was thereafter heard. 


Subsequent to the "Supplemental Opinion", the terms of the 
remaining two members of the three-man majority of the Board were 


also concluded, one by voluntary resignation, and the other by 





> 
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expiration of his term without reappointment. The two-man minority 
continued as members, and thereafter two additional members were 
appointed. 


The two new members then joined with the former two-man 
minority, reversed the Board's order and opinion issued over a year 
and a half earlier, so far as it related to joint rates and compensation 
agreements, and rejected the previously recommended regulation 
(Part 263). (Tr. 351-356). Stating that "on reconsideration we have 
concluded that the opponents . . . have the better argument," the 
reorganized Board held that section 412 does not authorize it to approve 
agreements between forwarders and direct carriers embodying rates 
"which would otherwise violate rate-making provisions of the act." 
(Tr. 354) It also concluded that Section 404 (a) of the Act does not 
authorize the filing of "joint rates" by underlying direct air carriers 
and air forwarders. It also proceeded, however, to decide that 
"special rates" for forwarders are not unlawful per se, if established 
unilaterally by direct carriers themselves under the regular tariff 
filing procedures of section 403 (a), but will be sustained on the facts 
if such "special rates" can be "justified in terms of significant differ- 
ences in cost, service, or other relevant factors." (Tr. 355) The 
basis for the Board's reversal was stated as follows: 

"The contention that Congress intended to 
grant preferential rate status to freight forward- 
ers merely by making them subject to regulation 
as "air carriers" is not persuasive, especially 
in the absence of any indication in the history of 
the Civil Aeronautics Act of a legislative desire 
to overturn the firmly established rule that for 
rate purpose, forwarders are to be treated as 
shippers in relation to direct carriers. The1942 
amendments and the related legislative history 
at best show what Congress assumed to be the 
relationship of air freight forwarders and direct 
air carriers under the Civil Aeronautics Act, a 


matter with which Congress was not directly 
concerned."" (Tr. 354). 
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At the time of the Petition in this case and at the time of this 
brief, the Board is comprised of the same four members who joined 
in the Second Supplemental Opinion and Order, and one new member. 
It is the Second Supplemental Opinion and Order based thereon which 
this Petition seeks to review. 


STATUTES INVOLVED 


The statutes directly involved are sections 404 (a) and (b) and 
1(2) of the Civil Aeronautics Act (49 U.S.C.A. secs. 484(a), 492 (a) 
and (b), and 402(2)):. Also indirectly involved and considered are 
sections 1002 (f) and (h) and 1003 (b) of the Civil Aeronautics Act (49 
U.S.C.A. secs. 642(f) and (h) and 643 (b) ); and various sections of 
the Motor Carrier Act of 1935 (Part II of the Interstate Commerce Act), 
and of the Freight Forwarder Act (Part IV of the Interstate Commerce 
Act) in its original 1942 version as well as the 1946 and 1950 amend- 
ments thereto (49 U.S.C.A. ch. 8, 49 Stat. 543; 49 U.S.C. ch. 13, 
56 Stat. 284; 56 Stat. 290; 60 Stat. 21; 64 Stat. 1114; 49 U.S.C.A. 
secs. 1002 (a) (5), 1008, 1009). 


These statutes are set out in those places in the brief where each 


is discussed or considered. 


STATEMENT OF POINTS 


1. The evidence of the Civil Aeronautics Act is conclusive that 
an air freight forwarder is an "air carrier" for the purposes of rate 
and compensation agreements with direct air carriers under sections 
404 (a) and 412. 


2. The history of surface forwarder legislation and its construc- 
tion by the Courts confirm the "air carrier status" of air freight for- 
warders for rate and compensation agreement purposes under the Civil 


Aeronautics Act. 








SUMMARY OF ARGUMENT 


Section 1(2) of the Civil Aeronautics Act defines "air carriers" 
wherever used in the Act, to include indirect air carriers, "unless 
the context otherwise requires." Air freight forwarders are admit- 
tedly indirect air carriers, and are therefore "air carriers" wher- 
ever that term is used, unless the context requires that they be not 
so considered. The Civil Aeronautics Board as long ago as 1941 
recognized air freight forwarders as "air carriers" and exercised 
regulatory control over them. It is only if air forwarders are 
"carriers" that the Board has a statutory basis for regulating them. 
There is no apparent dispute about this. 


Section 412 of the Act authorizes "air carriers" or an "air 
carrier" and a surface carrier to enter into agreements with each 
other and to file with the Board many specified kinds of agreements 
including rate and compensation agreements, and the Board may upon 
review approve or disapprove such agreements on the basis of stated 
standards. Section 404(a) provides for the establishment of joint rates 
and divisions thereof as between "air carriers."" There is no qualifi- 
cation to "air carriers" asthe term is used insections 404 and 412, and 
therefore under its usual meaning it should include air freight for- 
warders. There is nothing in the "context" of sections 404 or 412, 
moreover, that compels or even warrants a different meaning for the 


term "air carrier" than its usual definition as set out in section 1(2). 


In truth the context of section 412 compels the conclusion that 

"air carrier" as so used is to have its recognized meaning and includes 
air freight forwarders. This is confirmed by the "exception" clause 

in section 412(b) which expressly prevents the Board from approving 
compensation agreements between indirect air carriers (or air freight 
forwarders) and surface carriers, and thus establishing that, but for 
the specific exception, air freight forwarders would be authorized as 
“air carriers" to conclude agreements with both other air carriers and 
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surface carriers as provided in section 412. Moreover, this plain and 
clear construction is also confirmed by the Board's continuous and 
periodic acceptance for filing and approval, since 1943, of rate or com- 
pensation agreements under section 412 entered into between Railway 
Express Agency (REA), an air freight forwarder, and most of the 
direct air carriers. The decision in the present case is thus directly 
in conflict with the Board's long-standing interpretation of section 412 
with respect to another air forwarder, REA. 


There is no occasion to explore legislative history or policy to 
explain the meaning of "air carrier" as used in sections 404 and 412. 
By indicating the meaning that "air carrier" shall have "unless the 
context otherwise requires," section 1(2) purports to limit the search 
for any different meaning to the contextual requirements of the section 
itself in which the term is used. This rule of construction the Board 
itself seems to have followed in the past in several cases where the 
issue has been whether an air freight forwarder is an "air carrier" as 
used in other sections than 404 or 412. The Board has concluded in 
those cases that the total language or terminology itself of the particular 
section is the controlling determinant. There is nothing in the language 
of sections 404 or 412 which requires that the term "air carrier" is not 
to include air freight forwarder for rate and compensation agreement 


purposes. 


There is an additional reason why, under accepted rules of statu- 
tory interpretation, the legislative history need not be examined. With 
respect to the issues here, sections 404 and 412 are not ambiguous, 
and the adoption of the plain and clear meaning of "air carrier" would 
not lead to "absurd," "impracticable," "futile" or even "unreasonable" 
results. 


But even if legislative materials are to be looked at, they verify 
that “air carrier" in sections 404 and 412 is not to have any other mean- 
ing than the clear and regular one given to it by section 1(2). Nothing 
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in the history of the Civil Aeronautics Act indicates in any way that “air 
carrier" in these two sections was intended to have any different or 
more narrow meaning than the definition in section 1(2), or that there 
was to be any difference between direct and indirect air carriers with 
respect to the application of these sections. The history of surface 
forwarders, on the contrary, under the Motor Carrier Act of 1935 and 
under the Freight Forwarder Act of 1942 and its amendment of 1946 and 
1948, shows conclusively that Congress, by making air freight forwar- 
ders "air carriers", intended to bestow full carrier status upon them 
with the right to execute rate and compensation agreements, a status 
which the Interstate Commerce Commission and the Courts had denied 
to surface forwarders until Congress also expressly characterized them 
as "carriers" in 1950 and also authorized them to enter into compen- 


sation agreements. 


The adoption of the plain and unequivocal meaning of "air carriers" 
in sections 404 and 412 will not deprive the Board of any part of its 
effective control over the rates and compensations embodied in such 
agreements. They will be subject to review and approval or disapproval 
by the Board, measured against the standards in the Act applicable to 
rates established by regular tariff filings. 


ARGUMENT 


The basic issue is whether an air freight forwarder is an “air 
carrier" within the meaning of sections 404 and 412 of the Civil Aero- 
nautics Act for the purpose of joint rate, rate, and compensation agree- 
ments with direct air carriers. Section 412 admittedly authorizes the 
execution and filing with and approval by the Board, of rate and other 
agreements only between two air carriers, or between an air carrier 
and an "other"carrier, that is, a surface carrier; section 404(a) authori- 
zes the establishment of joint rates only between "air carriers." By 
reason of the exception clause of section 412 (b), indirect air carriers 
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such as air freight forwarders are specifically barred from compen- 


sation agreements with surface carriers. All other substantive issues 
set forth in the stipulation of parties herein (July 10, 1957) are either 


subsidiary to or variations of the basic issue.’ 


1. The evidence of the Civil Aeronautics Act is conclusive that 
an air freight forwarder is an ‘air carrier” for the purpose 
of rate and compensation agreements with direct air carriers. 
It is an accepted rule of statutory construction that a Court should 
give effect to the intention of the legislature as expressed in the statute. 
"But where the language of an enactment is clear and construction accor- 
ding to its terms does not lead to absurd or impracticable consequences 
the words employed are to be taken as the final expression of the mean- 
ing intended. And in such cases legislative history may not be used to 
support a construction that adds to or takes from the significance of the 
words employed." United States v. Missouri Pacific Ry., 278 U.S. 269, 
278 (1929). As Mr. Justice Jackson said in the concurring opinion in 
Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 395-396 
(1951), “resort to legislative history is only justified where the face of 
the Act is inescapably ambiguous . . . We should accept whenever 


possible the meaning which an enactment reveals on its face." 


It is true, of course, that there may be situations in which des- 
pite the absence of ambiguity, adherence to an interpretation resulting 
from the "plain meaning" would lead to “absurd, " or "futile" or "in- 
congruous"” results, or even sometimes to an "unreasonable result," in 
clear derogation of legislative policy as shown from other sources, such 
as legislative history. In United States v. American Trucking Associations, 


I 

One of the separate issues tendered by respondents is whether section 404 permits "joint rates" between 
air freight forwarders and direct carriers. This section refers to the duty of an air canrier to establish through 
service and joint rates, and just, reasonable, and equitable divisions of such rates. Section 412 refers in 


effect, to the right of air carriers to execute rate agreements and their obligation to file them with the Board 
for review. We construe “rate agreements” in section 412 to include both agreements regarding rates which 
are technically "joint rates” and those which are not. When therefore we Sea hereafter in this brief to 

rate agreements and to section 412 it is with the understanding that we intend also to include therein joint 
Tate agreements under section 404 which may also be entered into and must be filed under section 412. 
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310 U.S. 534, 543 (1940), a case frequently cited in connection with the 
extent to which a Court may consider materials outside of the statute 
itself, it was said: 


"There is, of course, no more persuasive evidence of 
the purpose of a statute than the words by which the legis- 
lature undertook to give expression to its wishes. Often these 
words are sufficient to determine the purpose of the legislation. 
In such cases we have followed their plain meaning. When 
that meaning has led to absurd or futile results, however, this 
Court has looked beyond the words to the purpose of the act. 
Frequently, however, even where the plain meaning did not 
produce absurd results but merely an unreasonable one plain- 
ly at variance with the policy of the legislation as a whole, 
this Court has followed that purpose, rather than the literal 
words." 


See also Mastro Plastics Corp. v. NLRB, 350 U.S. 270, 285, 
286 (1956); NLRB v. Lion Oil Co., 77S. Ct. 330 (1957). 


It is our position that the meaning of the Civil Aeronautics Act 
in connection with the problem raised in this case is plain and clear, 
and that the adoption of the plain and clear meaning not only will not 
produce "absurd", "impracticable, "' or "futile" or even "unreasonable" 


results but such results will be in complete harmony with the rest of 


the Act.2 In these circumstances the Court need not, and in fact ought 


not, to look beyond the words to the purpose or policy of the Act as a 
whole as evidenced by legislative history or other intrinsic materials. 
However,, even if whatever » robative legislative history there mzy be of the 
Civil Aeronautics Act and related Acts is to be examined, it will serve 
only to support the construction that sections 404 and 412 mean just 


2 

It should be noted that in the American Trucking Association case, supra, and similar cases, the words 
at issue taken by themselves were declared to be neither “words of art” nor “of definite content”, and were 
“without particularized definition” because not defined in the definition section of the Act (pp. 542, 545 
ftn. 29). The need for some other indication of legislative intent was therefore necessary. But the term 
“air carrier” is defined in the Civil Aeronautics Act, and this definition has been correctly construed by 
the Board itself to include air freight forwarders as a basis for the Board's exercise of control. 





what they say they do® 


But first to the language of the Act itself. 
The Terminology of the Civil Aeronautics Act: 


For section 412 to apply so as to require filing of agreements and 
their approval or disapproval by the Board, one party to the agreement, 
as we have heretofore noted, must be an "air carrier" and the other 
party must be either an "air carrier" or a surface "carrier". The Act 


‘3 
Section 412 of the Act reads (49 U.S.C.A. Sec. 492 as amended: 52 Stat. 1004; 56 Stat. 301): 


“Pooling and other agreements 
Filing of Agreements Required 


Sec 412(a) Every air carrier shall file with the authority a true copy, or, if oral, a true and complete 
memorandum of every contract or agreement (whether enforceable by provisions for liquidated damages, 
penalties, bonds or otherwise) affecting air transportation and in force on the effective date of this section 
or hereafter entered into, or any modification or cancellation thereof, between such air carrier and any 
other air carrier, foreign air carrier, or other carrier for pooling or apportioning eamings, losses, traffic, 
service, or equipment, or relating to the establishment of transportation rates, fares, charges, or classifi- 
cations, or for preserving and improving safety, economy, and efficiency of operation, or for controlling, 
regulating, preventing, or otherwise eliminating destructive, oppressive, or wasteful competition, or for 
regulating stops, schedules, and character of service, or for other cooperative working arrangements, 


Approval by authority 


(b) The Authority shall by order disapprove any such contract or agreement, whether or not pre- 
viously appro: ed by it, that it finds to be adverse to the public interest, or in violation of this Act, and 
shall by order approve any such contract or agreement, or any modification or cancellation thereof, that 
it does not find to be adverse to the public interest, or in violation of this Act: except that the Authority 
may not approve any contract or agreement between an air carrier not directly engaged in the operation of 
aircraft in air transportation and a common carrier subject to the Interstate commerce Act, as amended, 
governing the compensation to be received by such common carrier for transportation services performed 
by it. (as amended by Act of May 16, 1942, 56 Stat. 301)” 


Section 404 reads (49 U.S, C.A, Sec. 484; 52 Stat. 993): 


Sec. 404 (a) It shall be the duty of every air carrier to provide and fumish interstate and overseas 
air transportation, as authorized by its certificate, upon reasonable request therefor and to provide reason- 
able through service in such air transportation in connection with other air carriers; to provide safe and 
adequate service, equipment, and facilities in connection with such transportation; to establish, observe, 
and enforce just and reasonable individual and ioint rates, fares, and charges, and just and reasonable 
classifications, rules, regulations, and practices relating to such air transportation; and, in case of such 
joint rates, fares, and charges, to establish just, reasonable, and equitable divisions thereof as between 
air carriers participating therein which shall not unduly prefer or prejudice any of such participating air 
carriers. 


(b) No air carrier or foreign air carrier shall make, give, or cause any undue or unreasonable pre- 
ference or advantage to any particular person, pot, locality, or description of traffic in air transportation 
in any respect whatsoever or subject any particular person, port, locality, or description of traffic in a'r 
transportation to any unjust discrimination or any undue or unreasonable preiudice or disadvantage in anv 
respect whatsoever. 
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on its face includes an "air freight forwarder" within the coverage of 
section 412 for the purpose of agreements with other "air carriers" 
authorized under such section, since an air freight forwarder is an "air 
carrier". There is apparently no disagreement on this, and the matter 
would normally end with the adoption of this clear and compelling mean- 
ing of the section. But opponents of forwarders decry this as a "literal" 
reading and insist that, ata minimum, there must be read into section 
412," or there must be supplied to such section an implied exception in 
the case of those "air carriers" who are air freight forwarders, based 
on some claim that "under established transportation law" air freight 
forwarders, while carriers in relation to their customers, are never- 


theless shippers in relation to direct carriers” 


However, what does the Act itself say as a guide to its own con- 
struction? Section 1(2) states (49 U.S.C. A. Sec. 401(2); 52 Stat. 977): 


"As used in this Act, unless the context otherwise requires... 
(2) "Air carrier" means any citizen of the United States who 
undertakes, whether directly or indirectly or by a lease or 
any other arrangement to engage in air transportation: Pro- 
vided, that the authority may by order relieve air carriers 
who are not directly engaged in the operation of aircraft in 
air transportation from the provisions of this Act to the ex- 
tent and for such periods of times as may be in the public 
interest." 


In reliance on the definition of "air carrier" in this section, the 
Board first assumed jurisdiction over an air freight forwarder, the 
Railway Express Company, holding, and correctly so, that as a for- 


warder it was an indirect carrier; and that the definition of carrier in 





4 
and to section 404, too, of course. 


5 

This should logically mean that as to all types of agreements referred to in sections 404 and 412, not 
simply rate and compensation agreements, air freight forwarders are not carriers when they are dealing 
with direct air carriers, and hence should not be permitted to conclude any of the kinds of agreements re- 
ferred to in these sections including agreements preserving and improving safety, economy and efficiency 
of operations, or for regulating schedules and character of services, etc. But the Board, illogically enough, 
has indicated that it is only “for certain purposes forwarders occupy the status of shippers in relation to 
direct carriers," and that their decision that “preferential rates cannot be established by the filing of such 
agreements” “is not to be construed as affecting the obligations of forwarders and direct carriers to file 
their (other?) agreements under section 412” (Tr.354 ftn 3). In short, “air Carrier” includes air freight 
forwarders only some of the time -- whenever the Board apparently chooses to say it does. 


14 
the Civil Aeronautics Act enacted in 1938 was substantially broader 
than the definition of common carrier by motor vehicle under the Motor 
Carrier Act enacted in 1935 and which had been held not to include 
surface forwarders. Railway Express Agency Inc. - Certificate of 
Public Convenience and Necessity, 2C. A.B. 531 (1941). The Board 
said there in language significant enough to be quoted at length (pp. 
531, 536-539): 


"The language of the original Interstate Commerce 
Act is different in several significant respects from the 
statutory language which we must apply. For example, 
the phrase ‘wholly by railroad’ appearing in the definitive 
section of that Act would necessarily require the exclusion 
of express and forwarding companies, and the language of 
the decisionsheretofore cited indicates that the Interstate 
Commerce Commission and the courts placed considerable 
reliance upon this phrase reaching the conclusion that ex- 
press companies were not subject to the Act. Again, the 
term ‘indirectly’ appearing in the Civil Aeronautics Act in 
conjunction with the phrase ‘engage in air transportation’ 
has no counterpart in the early forms of the Interstate 
Commerce Act. 





"The closest analogy to the definition of ‘air carrier" 
is found in the definition of ‘common carrier by motor 
vehicle’ set out in the Motor Carrier Act. As they relate 
to operations of the kind here involved, however, the two 
definitions are entirely dissimilar. It will be observed 
that there is one significant difference--that is, the in- 
sertion in the definition of ‘air carrier’ of the words 'or | 
indirectly’ and the absence of those words from the defi- ] 
nition of ‘common carrier by motor vehicle." | 

"The Motor Carrier Act was enacted on August 9, 
1935; the Civil Aeronautics Act on June 23, 1938. Between 
these two dates there arose before the Interstate Commerce 4 
Commission significant litigation involving the definition o 7 
the term ‘common carrier by motor vehicle’ as it applied to 
forwarders and to Railway Express Agency. The significant 
feature of this litigation, for our purposes, is that, through- 
out, the operations of forwarders and those operations of | 
Railway Express Agency in which the facilities of other | 
carriers were used, were described by the Commission 
and the courts as ‘indirect operations’. They were so 
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described repeatedly by Division V of the Commission in 
its decision nearly a year prior to the enactment of the 
Civil Aeronautics Act, and the same case was under con- 
sideration by the full Commission during the Congression- 
al debates on the latter Act. The decisions, of course, 
rejected the contention that such ‘indirect’ operations 
were those of a ‘common carrier by motor vehicle. ' 


"The conclusion is inescapable, therefore, that 
the addition of words ‘or indirectly’ in the definition of 
‘air carrier’, at a time when the Interstate Commerce 
Commission was dealing with operations which it terms 
‘indirect’, reflected an intention to embrace within the 
regulatory provisions of the Civil Aeronautics Act all 
common carrier operations by air, whether direct or 
indirect, and that those who, as common carriers, for- 
ward by air, whether Railway Express or some other 
type of forwarder, should be ‘air carriers’. No other 
conclusion reasonably could give adequate context to 
the words ‘or indirectly’ as distinguished from the 
words ‘or by a lease or any other arrangement." No 
other conclusion is necessarily required by the express 
terms of the Act. 


"Accordingly, we conclude that applicant is an 

‘air carrier’ within the meaning of the Act, and was an 

‘air carrier’ during the ‘grandfather’ period with res- 

pect to its operations pursuant to the contracts with 

the airlines." 

The exercise by the Board of jurisdiction over air freight for- 
warders as"air carriers" on the premise that they "undertake... 
indirectly ... to engage in air transportation was continued without 
any stated qualification or limitation in Universal Air Freight Corp., - 
Investigation of Forwarder Activities, 3 C. A.B. 698 (1949) and in 
The Air Freight Forwarder Case, 9 C. A.B. 473 (1948) where the 
Board considered for the first time the status of all air freight for- 
warders and the form of operating authority to be granted them. In 


the latter case the Board said (p. 477): 
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"This decision [the Railway Express case, supra, 
2C. A.B. 531 (1941)] which unequivocally classified REA 
as an ‘air carrier’ in its air express operations, was 
followed by the Universal case, in which the Board care- 
fully reviewed the air freight forwarding activities of 
Universal Air Freight Corporation and concluded that 
Universal, even though it had to handle its air cargo 
through REA, which then had an exclusive air cargo 
contract with the airlines, also was an ‘air carrier’ 
indirectly engaged in the air transportation of pro- 
perty. Since these two cases there has been no ques- 
tion, so far as the Board is concerned, that air ex- re 
press operations and air freight forwarder operations 


are covered by the Act and are subject to regulation by 
ths Doan 


the Board." 


vw 





In The Air Freight Forwarder Case, supra, the Board proceeded, - 
in accord with the authority in the proviso clause of section 1(2), to re- 
lieve or exempt air freight forwarders for a temporary period from the 
need to obtain certificates of public convenience and necessity under 
section 401, the same action it had previously taken with respect to a 


single forwarder, the Railway Express Agency.© 


It is readily apparent that section 1(2) of the Act, by defining 
“air carrier", and directing that that definition shall apply whenever 
the term "air carrier" is used in this Act unless the context otherwise 
requires, " contains a "built-in" guide to interpretation and construction 
fixed by Congress that would seem to limit a search for meaning to the 
language of the particular section in which the term "air carrier" is ~ 
used. And there is nothing in the contextual language of 414 and 412 
that compels, "'requires" or in fact even intimates that "air carrier" 


as used therein is any different from or any less than the "air carrier" 





6 | 
The Board, as is customary in the exercise of its exemption authority, relieved the forwarders from | 

the provisions of all sections of the Act “other than” certain specified sections. Signficantly, among those 

set forth specifically, from the requirements of which forwarders were not relieved, were sections 404 and 

412, indicating clearly of course the Board view that forwarders were air carriers authorized and required 

to file agreements w'th direct carriers under such sections. 9 C.A.B. 473, 530. Similarly, forwarders 

were specifically not exempted from the requirements of section 412 and most of section 404 by the 

Board in the present decision now under review (Tr..296, Draft Release 74). 


17 


defined in section 1(2), whether for rate agreement purposes or for 
agreements of any other nature referred to in said sections. 


The Board itself in fact, in several previous decisions where the 
question has been raised whether an air freight forwarder is an "air 
carrier" as that phrase is used in other sections of the Act than 412, 
has in effect concluded that the language of the particular section itself 
is the governing determinant, and not some extrinsic so-called "rule", 
limitation or qualification. In Railway Express Agency, Inc., quoted 
from supra, 2C. A.B. 531 (1941), REA, a forwarder, claimed that it 
was entitled to a grandfather certificate under section 401 (e)(1) as an 
"air carrier". (49 U.S.C. A. Sec. 481; 52 Stat. 987). The Board, 
while holding that REA, as a forwarder, was _an "air carrier" under 


section 401 (a) because that section does not use the word "directly" and 


7 
refers to "any" air transportation by an "air carrier," nevertheless 


held that it had no grandfather rights to a certificate under 401 (e)(1) be- 
cause the language of the latter subsection limits such rights to "opera- 
ting" carriers. The Board said there (pp. 539-540): 


"Section 401 (e)(1) provides that upon the making of the 
requisite showing an applicant shall be given a certificate 
authorizing it to engage in air transportation ‘between the ter- 
minal and intermediate points between which it * * * so 
continuously operated' during the ‘grandfather period, and 'with 
respect to all classes of traffic for which authorization is 
sought except mail.' 


"We are of the opinion that the first of the quoted phrases, 
by referring to 'operations' between terminal and intermediate 
points, contemplates physical operations directly conducted by 
an applicant in transportation between such points. This same 
terminology is used in the proviso to section 401 (a) wherein 
the continuance of services operated on the date of enactment 
of the Act is authorized for a temporary period. The activities 
of the present applicant have not been operations between ter- 
minal and intermediate points in this sense. The actual physical 


7 
The similarity between 401 (a) and 412 is apparent. The latter refers to “every air carrier" and “any 
other carrier,” and of course, also does not use the word “directly.” 
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operation of aircraft conducted in connection with the 
services rendered by applicant to the public is that of 
the airlines. The only physical operations directly 
performed by the applicant are its pick-up and delivery 
functions. 


"The use of the term ‘operations’ in this section 
is in sharp contrast to the failure to use that term in 
the definition of ‘air carrier,* except in connection with 
the proviso of section 1(2).... 


"The language of section 401 (e) cannot, therefore, 
be said to include within its scope applicant's operations." 


In The Air Freight Forwarder Case, supra, 9 CAB 473 (1948) 
one of the subsidiary questions was whether under section 408 of the 
Act the Board was authorized to approve control of an air freight 
forwarder by a surface freight forwarder. It was the Board's view 
that if the second proviso of section 408 was applicable to air freight 


forwarders it could not2 


In holding that the second proviso does not apply where the 
company of which control is acquired is an air freight forwarder, the 
Board said (p. 503): 


"The language of the section ['use aircraft to public 
advantage’ | is such as to indicate that it was directed to 
the case of control of a direct air carrier by a direct 
common carrier, or by a person controlled by, or con- 
trolling, such common carrier or affiliated therewith. 
The requirements laid down therein were obviously 
framed with reference to the experience of direct 
carriers and at best, are inappropriate where indirect 
carriers are involved. We hold accordingly that the 
second proviso of section 408 (b) does not apply in this 
situation.'"*® 





8 This proviso reads: 

"Provided further, That if'the applicant is an air carrier other than an air carrier, or a person con- 
trolled by a carrier other than an air carrier or affiliated therewith within the meaning of section 5 (8) of 
the Interstate Commerce Act as amended, such applicant shall for the purposes of this section be considered 
an air carrier and the authority shall not enter an order of approval unless it finds that the transaction pro- 
posed will promote the public interest by enabling such carrier other than an air carrier to use aircraft to 
public advantage in its operation and will not restrain competition.” (49 U.S. C.A. Sec. 488; 52 Stat. 1001) 


9 The construction by the Board was sustained in American Airlines v. C.A.B., 178 F(2) 903, 909 
(CCA9, 1949) on the ground that it avoided an otherwise “anomalous” or “incongruous” result, 
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With the use of the same canon of interpretation in this case that 
the Roard has followed in the cases referred to - a canon dictated by 
the requirements of section 1(2) itself - it would equally follow that 
there is nothing in the framework of sections 404(a) and 412 that either 
requires, or in truth even suggests, that "every air carrier" as used 
in both sections be construed to mean "every air carrier except an air 
freight forwarder," or that when section 412 refers to the filing and re- 
view by the Board of "every contract or agreement. . . affecting air 
transportation. . . between such air carrier and any other air carrier" 
relating to the various matters thereafter specified, including apportion- 


ing earnings and establishment of transportation rates, it means "every 


contract or agreement except those covering rates or apportionment 


of earnings, etc. between an air freight forwarder and a direct air 
carrier." In fact, at least two circumstances referred to below, give 
added verification, if such were necessary, that no such exceptions can 


be read into these sections. !° 


a. The Railway Express Agency: The Railway Express Agency 
(REA) is an indirect carrier by air and a forwarder within the meaning 
of section 1 (2). The Board so found in Railway Express Agency, supra, 
2C. A.B. 531, 538 (1941). REA from its inception has entered into con- 
tracts with the direct air carriers providing those services furnished by 
the typical forwarder, but originally giving REA the exclusive rights to 
handle all air cargo for the contracting certificated carriers. These 
contracts, called Uniform Air Express Agreements, first came before 
the Board for review in 1943, and while the Board ordered this exclus- 
ive feature to be omitted, as so amended it approved the contracts 
pursuant to section 412 of the Act. Railway Express Agreements, 4 
C. A.B. 157 (1943). The operations of REA and the uniform contracts 


se The argument as here presented should be considered as equally applicable to “air carrier” as used 


in section 404 as it is to “air carrier" as used in section 412, -- that is, that no implied exclusion from 
such section of air freight forwarder joint rate agreements with direct air carriers is warranted. 
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again were reviewed by the Board in the first general Air Freight For- 
warder Case in 1948 (9 C. A.B. 473, 477-489), and after detailed con- 
sideration, the Board again gave its approval to the contracts under 
section 412. Since that time the contracts, with various modification, 
have been recurrently reviewed by the Eoard, and on each occasion, the 
review and approval were expressly stated to be "under section 412." 
(See for Example Order No. E-5898, November 30, 1951; Order No. 
E-9876, December 27, 1955, Appendix A herein).'' The agreements 
approved under the last order are still in effect, and REA and the direct 


carriers are operating persuant to them. 


The agreements entered into between REA, an air forwarder, and 
the direct carriers under section 412, which the Board accepted for fil- 
ing and which it has, since at least 1943, regularly approved in accor- 
dance with the authority of section 412 are the very kind of rate or 
compensation agreements which the Board in this case has said are not 
embraced within section 412. The contracts provide for the division 
between REA and the direct carrier of air express receipts obtained by 
REA from shippers (see 9 C. A.B. Supra, at 485-486). The Board has 
even recommended that the form of agreements be altered so as to pro- 
vide for a "charge" by the carriers "against REA based upon their costs 
of carrying air express," "...the charge for carrier service to REA 
[to] be agreed upon between the air carriers and REA, subject to Board 
approval." (Id. p. 486)** There is no doubt, of course, that these agree- 
ments, whether in the form adopted by REA and now in effect, or in the 
form as recommended by the Board, are "rate" and "compensation" 


agreements between an air forwarder and a direct carrier, nor is there 
any doubt that the Board has repeatedly approved these agreements fully 


11 

Only two of the Board's recurrent orders reviewing and extending the REA agreements are reproduced 
in the Appendix. Other intermediate orders covering approval during the intervening period are of sim- 
ilar tenor. 


= Although REA did not take the Board's “advice” as to the change in the method of compensation, the 
Board nevertheless approved the agreements again at their expiration. (Order No. E-5898; Appendix A) 
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aware of the forwarder status of REA and of the fact that section 412 
was the statutory basis for their filing and approval. While REA is 
essentially an air express forwarder, the only distinction between it 

and an air freight forwarder is one of speed and the premium nature 

of the charges.’® There is no legal distinction between them under either 


section 404 or 412 for both are indirect air carriers and air forwarders. 
(Id. p. 488)" 


Certainly there has been no intimation that the Board intends to 
revoke its approval of the REA agreements, nor that it now considers 
such periodic renewals in error. Neither is there any suggestion from 
the Board that there is anything contradictory or inconsistent in its long- 
established and recurrently reiterated holding that REA, though a for- 
warder, must be an air carrier under section 412 and may therefore 
execute with direct carriers and file under that section rate and com- 
pensation agreements, while other air forwarders by some adminis- 
trative alchemy cease to be air carriers for the purpose of such agree- 
ments under section 412 and at the threshold are barred from even filing 


them for Board review. 


It is obvious that the Board has in fact taken inconsistent posi- 
tions, and must either be right in one and wrong in the other or wrong 
in one and right in the other. We believe they are right in the REA case 
and that the same result must necessarily follow with respect to rate 
and compensation agreements for all other forwarders by air. The re- 
peated determinations for almost 15 years by the Board that an air for- 


warder, REA, may enter into and file such agreements with direct air 


The Board said in the 1948 case: "Pursuant to our decision here, the only legal distinction that will 
exist between air express and air freight will be that air express will move under the terms specified by the 
air express agreements and will have space priority over air freight.” (9 C.A.B. 473, 489 fm. 20) 


14 
Air freight forwarders also offer express service as part of their forwarding operations (Tr. 57-60). 
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carriers under section 412 must be regarded as of great weight in de- 


fining the limits of its statutory authority. 


b. The Specific Exception Clause in Section 412(b): In 1942, 
section 412(b) of the Civil Aeronautics Act was amended in the course 
of the amendment by Congress of Part IV of the Interstate Commerce 
Act, the so-called Freight Forwarder Act relating to surface forwarders. 
The relevant history of the regulatory control of the surface forwarder 
under the Interstate Commerce Act so far as it throws light on the 
issues presented here will be considered hereinafter. But there should 
be pointed out at this juncture what is a proper intrinsic aid to construc- 
tion present in section 412 itself. The 1942 amendment to the surface 
freight forwarder Act, as will be noted later, provided for so-called 
-"assembly and distribution" rates to be established at the option of the 
direct carrier for forwarder traffic. Joint rates between direct surface 
carriers and surface forwarders were thereafter to be proscribed. In 
order to prevent a circumvention of the proscription, Congress deemed 
it necessary at the same time to amend section 412(b) of the Civil Aero- 
nautics Act to prevent the filing and approval of the Board of any contract 
between an indirect air carrier, (that is, an air forwarder) and a direct . 
surface carrier, governing the compensation to be received by the sur- 
face carrier for transportation services performed by the surface 
carrier. It accomplished this by adding an exception clause to section 
412(b). The clause reads: 

"except that the Authority may not approve any contract or 

agreement between an air carrier not directly engaged in 

the operation of aircraft in air transportation and a common 

carrier subject to the Interstate Commerce Act, as amended, 


governing the compensation to be received by such common 
carrier for transportation services performed by it." 


It is obvious, then, that at the time of this amendment Congress must 
have understood that section 412 authorized the Board to approve com- 
pensation or rate agreements between indirect air carriers (or air 
forwarders) and all direct carriers including direct air carriers, for 
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otherwise it would have been unnecessary for it to have included an ex- 
press prohibition against such agreements with direct surface carriers 
(common carrier subject to the Interstate Commerce Act). "The ex- 
ception of a particular thing from general words, proves that, in the 
opinion of the lawgiver, the thing excepted would be within the general 
clause had the exception not been made."" Chief Justice Marshall in 
Brown v. Maryland 25 U.S. (12 Wheat.) 419, 438 (1827), quoted in re 
Otto, 146 F. Supp. 786, 789 (D.C.S.C. Calif. , 1956). 


It is not even necessary, of course, to establish that such was the 
meaning in 1938 (and for the following four years) when Congress first 
enacted section 412 without the exception clause, although a subsequent 
or amendatory statute may be an appropriate guide or convincing evi- 
dence, even a "legislative declaration,'’ of the meaning that Congress 
attached to the words of the statute when first enaxted. United States v. 
Freeman 44 U.S. 556, 564-565 (1845). This should be particularly so 
where, as here, the Committee which reported out the 1942 bill was the 
Committee which has legislative supervision over air carriers and the 
Civil Aeronautics Act itself. But even if we were to be unnecessarily 
modest in our claim, certainly at the very latest from 1942, with the 
addition of the proviso, the whole of section 412 must be read together 
as one enactment, and, as so read, points to the inescapable conclusion 
that the term "air carrier" in section 412 (a) and (b) was to include rate 
agreements of indirect air carriers with direct carriers except as 
specifically limited by the exception clause. Any other result requires 
the assumption that the exception clause was adopted without purpose, 


has no meaning and must be rejected as surplusage.'° 


15 the legislative intention is not left to assumption either, even though the meaning is also obvious 
on its face. Section 1003 (b) of the Civil Aeronautics Act also provided that air carriers may establish 
joint rates with surface carriers which were to be subject control by “joint boards” of the Interstate Com- 
merce Commission and the Civil Aeronautics Board. Since, as noted above, the 1942 Freight Forwarder 
Act was intended to proscribe rate agreements between motor carriers and surface forwarders after a 
specified time period, in favor of "assembly and distribution" rates (discussed hereafter), Congress con- 
sidered it necessary to amend section 1003 (b) to prevent motor carrier and air forwarder from concluding 
Tate agreements in order to prevent circumvention of the Freight Forwarder Act. Consequently, at the 
same time, an “except” clause was added to section 1003 (a) of the Civil Aeronautics Act prohibiting 
indirect air carriers (that is, air freight forwarders) from executing rate agreements with surface carriers. 
(56 Stat. 300). In explaining this amendment, the House Committee reporting (continued on next page) 
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The Freight Forwarder as "A Shipper in Relation to Direct Carriers.” 


As a technique for denying air freight forwarders the right to 
enter into rate and compensation agreements with direct air carriers 
under sections 404 and 412, the Board, and the direct carrier oppon- 
ents of the forwarder, have utilized a phrase which can have no real 
meaning in construing these sections, and which on occasion has been 
repeated in judicial decisions without any relevancy to the question at 
issue. This phrase, in one form in which the Board has stated it, is 
that there is no indication that Congress "intended to grant preferential 
rate status to freight forwarders merely by making them subject to 
regulation as air carriers" in view of "the firmly established rule that 
for rate purposes forwarders are to be treated as shippers in relation to 


direct carriers." 


Later in this brief we allude to the fact that whatever the previous 


historical status of surface forwarders in relation to direct carriers 


15 
(continued from preceeding page) out the bill said flatly (H. Rept. No. 1172, 77th Cong. ist Sess., 
pp. 20-21): 


“Freight Forwarders by air are included within the term “air carrier’ under Civil Aeronautics 
Act a 1938, and such forwarders are therefore authorized under section 1003 of such Act to 
enter into joint rates with common carriers subject to the Interstate Commerce Ace ... The 
proposed amendment taking away the authority which air forwarders have to enter into joint 
rates with surface carriers will not, of course,-affect the right of air forwarders to enter into 
joint rate with operating carriers. The section also amends section 412 of the Civil Aero- 
nautics Act of 1938 so as to make sure that freight forwarders by air may not through the use 
Of contracts or agreements make arrangements with respect to “3 ment of compensation 
to common carriers subject to the Interstate Commerce Act by which they could achieve sub- 


stantially the same results intended to be prevented by the amendment s section 1003.” 
This clear expression of legislative interpretation by a House Committee in 1942 categorically construing 


the term “air carrier” in the Civil Aeronautics Act as including air freight forwarders with respect to rate 
agreements is sought to be discounted by the Board minority in the first opinion in this case (Tr. 276-277). 
by referring to Chicago etc. R. Co. v. Acme Freight, 336 U.S. 465 (1949) where the Court, noting that 
this House Report had purportedly not been submitted to the members of the Committee before publication, 
accepted a contrary view expressed by Congressman Wolverton on a particular point on the floor of the 
House in explanation of the bill, Whatever the merits of the decision, however, Congressman Wolverton 
never expressed on the floor of the House any views on the meaning of “air carrier” or on the inclusion 

of air freight forwarder in the term "air carrier” as used in sections 412 and 1003 contrary to those in 

the Committee Report. 

Moreover, as we point out above, reliance need not be placed on any legislative expression in ex- 
plaining the reason for the addition of the “except” clause to section 412 (b). Its very adoption proves 
the legislative concept of what the section meant without it. 
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may have been, air freight forwarders have always been carriers from 
the very adoption in 1938, of the Civil Aeronautics Act, and that the 
only statutory basis for Board control over them is their status as air’ 
carriers." We note there that whatever may be the embattled history 
of the surface forwarder and his frequently thwarted struggle for recog- 
nition before the Interstate Commerce Commission and the courts, the 


Civil Aeronautics Act from the beginning resolved any possible future 


ambiguity about the status of the forwarder by expressly making him an 
air carrier.!° We also point out there that all of the historical data, 


moreover, interposed to buttress the claim of shipper status for surface 


forwarders was dated before 1950, in which year Congress finally com- 
pelled a reluctant and hostile Interstate Commerce Commission, and 
some courts which had narrowly interpreted the Freight Forwarder Act}? 
to accept the surface forwarder as a carrier and clarify the confusion, 
sometimes intentionally generated, by expressly defining him as a 
carrier; and to permit him to enter into compensation agreements with 
motor carriers, with certain restrictions, by stating that nothing in the 
Freight Forwarder Act should be construed to prevent him from so 
doing.'® 


16 
See quotation from Railway Express Agency, Inc, supra, 2 C.A.B., 531, 537-539. 


aa As an example, in Chicago, Mil., St. P. & P. R. Co. v. Acme Fast Freight, 336 U.S, 465, 476 
(1949), where the Court was interpreting the 1942 version of ipestetonnitorvaien tet with respect to 
whether it gave a right over against railroads for loss and damage claims paid by the forwarder to his 
shippers, it said that the 1942 amendments had not changed the status of the forwarder in its relations 

with the direct carriers, which "is still that of shipper.” (pp. 467-468) The reason for the Court’s con- 
clusion is stated quite frankly: “It is clear that the relationship was not altered by the enactment of 

Part IV (Freight Forwarder Act). Nowhere in the Act are freight forwarders referred to as carriers. Congress 
defined the term "freight forwarder” in Section 1002 (a) (5):to mean any person which “otherwise than as 

a carrier subject to part I, II, or III or this title” consolidates goods for shipment, etc. In one section 
where, by inadvertance, forwarders were referred to as carriers, an amendment was passed less than two 
months later striking out “carrier” and substituting “freight forwarder” (footnotes omitted). The statements 
by committee members on the floor of the House leave no doubt that it was not the intent of Congress to 
alter the forwarders" status as shippers vis-a-vis carriers by rail, highway and water. The fact that Congress 
studiously avoided characterizing the forwarders as carriers while at the same time serves to emphasize 

the distractions drawn by the Act. (pp. 476-477) 

Congress, of course, as noted above, clarified the matter in 1950 by evpressly defining the surface 
forwarder as a common carrier and permitting compensation agreements between him and the direct 
carriers. 


18 
49 U.S.C.A, secs. 1002 (a) (5); 1009. 
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But apart from the fact that no such "rule" has ever been "firmly 
established" for the air freight forwarder, and apart from the fact that 
even to the extent it may have been applied to surface forwarders, it was 
cancelled out by Congress in 1950, the phrase that the forwarder is or 
may be a shipper with respect to the direct carrier, even as to surface 
forwarders cannot have the meaning and scope that the Board opinion has 
attempted to attribute to it. For the real meaning of the rule, a mean- 
ing which is not relevant to whether an agreement regarding rates be- 
tween a forwarder and a direct carrier is barred per se, is thata 
direct carrier cannot unduly, unjustly, unfairly, or unreasonably dis- 
criminate for or against a forwarder in the matter of rates, just as he 
cannot so discriminate for or against any one shipping goods, whether 
a regular shipper, a forwarder, or a direct carrier shipping over the 
line of another direct carrier.” A second and incidental meaning with 
which the phrase has been used, also of no relevancy to the question at 
issue here, is that a surface forwarder is not necessarily to be treated 
as a carrier unless he is defined as a carrier; and therefore where a 
statute without further definition permits carriers to enter into rate 
TT. a eee TE Gee 

The principle was first established in Interstate Commerce Commission v. Delaware, L. & W. R.R., 
220 U.S. 235 (1911). There the hostility of railroads to forwarders had resulted in the railroads denying 
the forwarders the advantage of their published bulk rates, on the sole ground that the forwarders were 
forwarders and were not the owners of the goods. In upholding the Interstate Commerce Commission's 


factual finding that this was unjustly discriminatory, the Court in effect declared that the forwarder was 
entitled, as would be an shipper, to the published carload rates. The Court did not say the forwarder 
was a shipper, but the Interstate Commerce Act forbids a railroad from discriminating in its rates against 
‘any person and the Court concluded that a forwarders was a person within the meaning of that section as 
any shipper would be (or another direct carrier shipping goods over the line of another). In Lehigh Valle 
Railroad Co. v. U.S., 248 U.S. 444 (1917), a forwarder, like any shipper, was held not to be entitle 
to an allowance solely as an inducement for him to use the Iines of a particular railroad. This was held 
to be an illegal rebate, and would, of course, be an undue preference if established as a regular rate. 


United States v. Chicago Heights Trucking Co., 310 U.S. 344 (1940) illustrates the use of the rule with 
SS en ee sustained an Interstate Commerce Commission decision 
finding as a fact that a particular special tariff established for forwarders was unjustly discriminatory. The 
Commission had found that the special rates would afford the forwarders rates lower than charged other 
shippers “under substantially similar circumstances and conditions in violation of Section 216 (d)" and 

the Court concluded that the finding "being supported by ample evidence was conclusive.” The Court 
there set out the rationale and meaning of the “rule”: “As shippers, forwarders do business subject to 

the paramount principle that Congress intended our national transportation system to operate without 


favoritism. Pursuant to its duty to apply that principle upon a national scale, the Commission can 
prevent unjust rate discrimination by carriers against other shippers and in favor of forwarders.” (p. 353) 





_ ft 


27 


agreements, a forwarder is not included therein?” The reason that the 
second meaning has no application here is, of course, self-evident - 
the forwarder is defined as a carrier under the Civil Aeronautics Act. 


The reason the first meaning is not applicable is that there is no speci- 


fic agreement before the Board for evaluation as to whether it is unlaw- 


fully or unjustly discriminatory. And since, as the Board itself has 
pointed out, preferential or special rates for forwarders established 
unilaterally are not per se unlawful but become so only if unduly pre- 
ferential, that is, if found so as a matter of fact based on probative 
evidence, : preferential or special rates established by agreement 
should by the same token be permitted to be reviewed by the same 
standards. 


For what purpose then has the Board used the "firmly established" 
principle? Simply to support a holding that while preferential or special 
rates can be established for forwarders by the direct carrier and are to 
be tested as to whether they are unlawfully discriminatory through Board 
action under section 403, they are not to be established even initially 
by agreement under section 412. The Board then has merely used the 
"principle" to deny a particular method by which a preferential rate 


may be established for air forwarders. It has suggested that a preferential 


20 The case of Acme Fast Freight Inc. v. United States, 30 F. Supp. 968 (S.D.N.Y. 1940) (Affd. 309 
U.S. 638) illustrates the application by the Court of the rule in its second meaning. The Court there 
sustained the Interstate Commerce Commission in “striking from its files” joint tariffs (or rates) between 
some surface forwarders and direct motor carriers. It was held that under the then existing Motor Carrier 
Act, surface forwarders were not subject to regulation by the Interstate Commerce Commission, not 
being “common carriers by motor vehicle,” because such term was confined to actual truck operators, 
and since there was also nothing in the legislative history to show that surface forwarders were intended 
to be regulated under the Act. And since section 216(c) of the Motor Carrier Act (49 U.S.C.A. #316(c)) 
then provided that only “common carriers of property by motor vehicle” could establish joint rates (with 
railroad, express or water carriers), surface forwarders were not authorized to establish such rates. 


The statement of the “rule” with both meanings is dernonstrated in Chicago, Milwaukee. St. P. 
& P,R, Co. v. Acme Fast Freight, supra, footnote 17, (p. 476), where the Court said; "Prior to the 
enactment of the Forwarder Act, this Court held in a number of cases that forwarders are shippers insofar 
as carriers are concerned, and that the latter cannot discriminate in favor of or against forwarders nor 


enter into joint or proportional rates with them absent legislative authority." The case, as stated 
earlier, did not involve the validity of any agreement between a forwarder and a direct carrier, 


21 
Tr, 354-355. 
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rate is all right if fixed through the method of a unilateral tariff filing 
by the direct carrier itself. But this fails to recognize that there is no 
danger of foisting an illegal rate on the direct carriers through agree- 
ment. The same considerations would govern the Board's review of a 
rate agreement under section 412 as in a unilateral tariff filing under 
section 403. Under 412 (b), the Board must disapprove any agreement 
which it finds adverse to the public interest or in violation of the Act. 
Section 1002 (f), empowering the Board after hearing to disapprove a 
rate it finds to be unjustly discriminatory, unduly preferential, or un- 
duly prejudicial would equally apply to both unilateral tariff filings under 
section 403 and to section 404 and 412 rates. There should accordingly 
be no concern then that any rate unlawful under the Act could be insti- 
tuted any more effectively through an agreement than through a tariff 


filing by the direct carrier. In truth, the circumstance that a rate 


under sections 404 or 412 might be arrived at by agreement of the 
parties would more likely make it to conform to the rate standards set 
forth in the Act. This is at least so because, based in part, as the 
rates will be, on the "services performed by forwarders for direct 
carriers and the traffic generated by them", the forwarders will be in 
a position to offer a more balanced view of the value of the services 


they render to the direct carriers than where the direct carriers set 


the rates by themselves alone ~* 


22 wey : ae MTS ae SE Te 
2 Violation of the Act” would a ppear to relate to such matters as whether the rates in the agreements 
would on the merits be “unjustly discriminatory” under section 1002(f), etc. 


In the original Board opinion in this case which interpreted section 412 as authorizing rate agree ments 
the Board by regulation annexed the conditions that (a) such agreement should be open to all forwarders and 
carriers on equal terms; (b) should not be effective until expressly approved by the Board, and (c) should 
not provide for any compensation to the direct carrier that would be unreasonable or that would subject 
other forwarders or commercial shippers to unjust discrimination or undue prejudice. (Tr, 254, 315, 317). 
24 We have not referred to any legislative history of the Civil Aeronautics Act when it was adopted in 
1938 only because nothing during the course of its original enactment reflects in any way any intention 
that "Air carrier” in sections 404 or 412 (49 U.S.C.A. Secs. 484 and 492) is to be given any different 
or more narrow construction than its definition in section 1 (2) (49 U.S.C.A. Sec. 401(2)), or that there 
is to be any difference between direct and indirect air carriers with respect to the application of these 
sections. In fact the proviso clause of section 1 (2) authorizing the Board to relieve indirect air carriers 
from the provision of the Act where it would be in the public interest indicates a clear Congressional 
intent to prevent any restrictions which might tend to hamper the development of the indirect carriers. 
At a very minimum, therefore, opponents of unqualified “air carrier” status for forwarders under 
sections 404 or 412 can obtain no comfort whatsoever in the legislative history for the amendments they 
seek to make to these sections by administrative fiat. 
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2. The history of surface forwarder legislation and its 
construction by the Courts confirm the “air carrier" 
status of air freight forwarders for rate and compen- 
sation agreement purposes under the Civil Aeronautics 
Act 


The Board has placed almost entire reliance for its holding here 
on Court decisions in surface forwarder cases which purport to charac- 
terize the forwarder as a shipper in its relation with a direct carrier. 
It is from this that the Board has concluded that though otherwise an air 
carrier under the Civil Aeronautics Act, the air freight forwarder must 
somehow be deprived of its carrier status under sections 404 and 412 
in its dealings with direct carriers, at least for rate agreement pur- 
poses. But nothing in the surface forwarder precedent relied on by the 
Board warrants the conclusion that where, as in the Civil Aeronautics 
Act, forwarders are by statute defined as carriers and carriers are 
expressly authorized to enter into rate agreements, the statutory lan- 
guage or legislative will is to be violated by withholding that right 
through introduction of some putative "historical" or judicial charac- 
terization of a forwarder that is at odds with the statutory definition. 
On the contrary, the history of surface forwarders under the Inter- 
state Commerce Act, finally culminating in the amendment to the 
Freight Forwarder Act in 1950 when surface forwarders were finally 
defined as carriers so clearly as to be at last beyond the further power 
of any administrative agency or court to deny it, with the right to enter 
into compensation agreements with direct motor carriers, supplies 
conclusive proof that sections 404 and 412 of the Civil Aeronautics Act 
are to be read as written. This history the Board in its decision has 
largely ignored, preferring to rely on "precedent" on the status of 
surface forwarders rendered before Congress first began to exercise 
authority over the surface forwarder and to define its status, rights 


and obligations. 
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Motor Carriers were first brought under federal control in 1935 
with the enactment of the Motor Carrier Act as part II of the Interstate 
Commerce Act” For many years prior to its enactment contracts had 
existed between motor carriers and surface forwarders providing for 
joint rates. Section 216 (c) of the Motor Carrier Act provided that 
"common carriers of property by motor vehicle may establish reason- 
able through routes and joint rates. ..with other such carriers. ..by 
railroad and/or express and/or water." Section 203(a)(14) defined a 


common carrier by motor vehicle as any person who "undertakes, 


whether directly or by a lease or any other arrangement, to transport... 


26a 


property...” 


Following the adoption of this Act in 1935, the Interstate 
Commerce Commission ordered struck from its files, contractual 
joint rates between a number of surface forwarders and motor carrier 
operators that had been in effect for some time. On appeal by the for- 
warders from this decision, the District Court upheld the Commission 
and was affirmed in a brief per curiam opinion by the Supreme Court. 
Acme Fast Freight, Inc. v. United States, 30 F. Supp. 968 (D.C. S. D. 
N. Y., 1940) (Affd. 309 U.S. 638). The District Court had concluded 
that surface forwarders were not "common carriers by motor vehicle" 
under the definition of that phrase in the Act -- the definition according 
to the Court being limited to those who "carry merchandise directly". 
(p. 972). Since under the Court's construction surface forwarders 
were not "common carriers by motor vehicle" and since Section 216(c) 
provided for joint rates only for such carriers, joint rates were accor- 


dingly not permissible for surface forwarders. The Court said (p.973): 


25 
49 U.S.C.A. Ch. 8 : 49 Stat. 5438. 


= 49 U.S.C.A, sec. 316(c); 49 Stat. 558, 


26a 
49 U.S.C.A, sec, 303(14); 49 Stat. 544. 
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"The four forwarding companies are chiefly interested 
in the right to share in joint rates with the truck companies. 
The right we think they do not possess if, as we have held 
they are not ‘common carriers by motor vehicle...‘'” 
At the request of several Congressional committees, the Inter- 
state Commerce Commission deferred the enforcement of its order 


striking the forwarder joint rates until Congress could bring forward- 


ers under federal control. Finally in 1942, part IV of the Interstate 


27 
Commerce Act, the Freight Forwarder Act, was adopted. The 


Commission was given power over surface forwarders and their rates, 
charges and practices. Forwarders were required to obtain permits 
to operate and to file tariffs, and had other obligations identical with 
those for carriers under parts I, II and I. 


A forwarder was defined in the 1942 Act as follows: 


"Any person which undertakes (otherwise than as a 
carrier subject to Part I, II or Ill of this Act), to trans- 
port property in interstate or foreign commerce, etc." 


This Act also provided for a temporary continuance of existing 
joint rates, and after the temporary period a substitute method, 
characterized as assembly and distribution rates, which were rates to 


be established unilaterally by the direct carriers as a form of special 
rate for forwarders. 


In Chicago, Milwaukee, St. P. & P. R. Co. v. Acme Fast Freight, 
336 U.S. 465,476-478 (1949), quoted from, supra, at length, the Court, 
in deciding that a freight forwarder who has paid loss and damage 


27 56 Stat. 284: 49 U.S.C.A. Ch. 13. 


ze 56 Stat, 284: Part IV, sec. 403. 


a 56 Stat. 290: Part IV, sec. 409. A description of assembly and distribution rates may be found 
in 49 U.S.C.A, sec. 1008. 

H.R, 3684 (1941), which formed the basis of the 1942 Freight Forwarder Act originally contained 
a provision for continuance of joint rates between forwarder and motor carrier on a permanent basis. 
Because of certain claimed technical differences in joint rates between the direct carriers and joint rates 
between a freight forwarder and a direct carrier, it was suggested that a substitute, assembly and 
distribution tariffs, would be practicable instead of a division under a joint rate (Hearings on H.R. 3684, 
77th Cong., p. 137). 
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claims to his shipper has no right over against railroad carriers under 
the 1942 Freight Forwarder Act, said of the 1942 version: 


"It is clear that this relationship [between the forwarder 
and the motor carrier] was not altered by the enactment of 
Part IV. Nowhere in the Act are freight forwarders referr- 
ed to as carriers. Congress defined the term ‘freight for- 
warders’ in section 1002(a)(5) to mean any person which 
‘otherwise than as a carrier subject to partI, II, or Il 
of this title’ consolidates goods for shipment, etc. . . 


"The fact that Congress studiously avoided characterizing 
forwarders as carriers, while at the same time subjecting 
them to many of the duties and responsibilities of such 
carriers, serves to emphasize the distinction drawn by the 
Act." 


The direct carriers, with very few exceptions, never established 


assembly and distribution rates under the 1942 Act. What was thus 
enacted as a supposed practical substitute for rate agreements was 
never really utilized, despite the fact that Congress extended several 
times the temporary joint rate provisions of the Act in the expectation 
that assembly and distribution tariffs would be filed by the direct 


carriers. 


In 1946, Section 409 of the Freight Forwarder Act was amended 


so as to provide expressly for agreements between surface forwarders 


and motor carriers” The term "freight forwarder" was also amended 


to read as follows: 


30 

Reference to this case is not to be taken as conceding the correctness of certain gratuitous 
statements by the Court on surface forwarder status which are clearly dicta. The status of forwarders 
as such had basically nothing to do with issue before the Court which was whether freight forwarders had 
been given a right of subrogation against railroads by Congress in the 1942 Act. The decision is quoted 
to show that the Court did not consider the 1942 Act to define surface forwarder as carriers, Congress, 
inthe Court's judgment, having “studiously avoided” doing so. 


31 
The authority of the motor carriers to file assembly and distribution tariffs was retained. 
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"...any person which (otherwise than as a carrier 
subject to part I, I, or Il of this Act) holds itself out to 
the general public to transport or provide transportation 
of property, or any classes of property for compensation, 
etc. "3a 


Section 409 of the 1946 amendment which authorized rate agree- 
ments between freight forwarders and common carriers made the 
agreements subject to the approval of the Interstate Commerce Com- 
mission” The House Committee in reporting out this amendment said: 


"The essential fact in the situation is that, due to the 
conditions under which forwarders utilize the services of 
motor carriers, and due to the character of the services 
performed by these two types of regulated transportation 
agencies in the case of movement of traffic in which both 
participate, there is justification for the establishment of 
a basis of compensation under which the common carrier 
by motor vehicle may receive less than would be the case 
where the common carrier by motor vehicle is performing 
service for the shipping public generally." (H. Rept. 1516, 


th Cong., p. 6). 


When section 409 of the 1946 amendment came before the Inter- 
state Commerce Commission for interpretation, however, the Com- 
mission, in a split decision, interpreted the complex language of the 
section as not authorizing agreements between forwarders and motor 
carriers at rates of compensation to be paid the motor carriers lower 
than the published tariff rates of the motor carriers in the case of 


terminal-to-terminal movements. This, in effect, so far as the surface 


31a 60 Stat. 21. 


Se Sec, 409(a)(1) provided after the 1946 amendment to'the Act (60 Stat. 21): “The Commission shall 
at the earliest practicable time determine and by order prescribe the reasonable, just, and equitable 
terms and conditions, including terms and conditions governing the determination and fixing of the 
compensation to be paid or observed, under which freight forwarder subject to this part may utilize the 
services and instrumentalities of common carriers by motor vehicle subject to part II of this Act, under 
agreements between such freight forwarders and common carriers (which agreements may be required by 
the Commission to be subject to its approval, disapproval, or modification), in such manner as will be 

in furtherance of the national transportation policy declared in this Act: Provided, That in the case of 
line haul transportation between concentration points and break-bulk points in truckload lots, such terms 
and conditions shall not permit payment to common carriers by motor vehicle of compensation which is 
lower than would be received under rates or charges established under part II of this Act, except to the 
extent that such lower compensation is found by the Commission to be justified by reason of the conditions 
under which the services and instrumentalities of common icarriers by motor vehicle are utilized by freight 
forwarders and the character of the services performed by common carriers by motor vehicle and by 
freight forwarders, “ 
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forwarder was concerned, nullified any real advantage that was ex- 
pected to accrue to him from the statutory right afforded him to enter 
into rate agreements with motor carriers. The Commission, as a 
principal ground for its decision, concluded that it had to interpret 
section 409 on the basis of what it believed was the status Congress 
had given surface forwarders in the national transportation system. 
Under the 1946 amendment the Commission said, "Congress has care- 
fully refrained from declaring them to be carriers. They are to be 
treated, as we construe the law, not as regular commercial shippers 
or aS carriers, but as agencies of transportation functioning in the 
similitude of public utilities."" (Docket No. 29493, 272 ICC 413, 445 
(1948). 


Rebuffed again by a narrow interpretation, the surface forwarders 
again sought Congressional clarification. As a result, in 1950 the de- 
finition of "freight forwarder" in Part IV was amended to expressly 
characterize them as common carriers and at the same time section 
409 was amended authorizing them specifically to enter into agree- 
ments governing the compensation to be paid by them for the services 
of motor common carriers, with certain restrictions as to rates for 
line-haul transportation for distances of over 450 miles3* The amended 
definition of surface "freight forwarder," which is presently in effect, 
was: 
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49 U.S.C.A. sec. 1009, 64 Stat. 1114; Utilization by freight forwarders of services of common 
carriers by motor vehicle, (a)) Nothing in this chapter and chapters 1, 8, and 12 of this title shall be 
construed to prevent freight forwarders subject to this chapter from entering into or continuing to operate 
under contracts with common carriers by motor vehicle subject to chapter 8 of this title, goveming the 
utilization by such freight forwarders of the services and instrumentalities of such common carriers by 
motor vehicle and the compensation to be paid therefore; PROVIDED, That in the case of such contracts 
it shall be the duty of the parties thereto to establish just, reasonable, and equitable terms, conditions, 
and compensation which shall not unduly prefer or prejudice any of such participants or any other freight 
forwarder and shall be consistent with the national transportation policy declared in this chapter and 
chapters 1, 8, and 12 of this title: And provided further, That in the case of line-haul transportation be- 
tween concentration point: and Seah bela poinasgiatae Vers lots where such line-haul transportation is 
for a total distance of four hundred and fifty highway-miles or more, such contracts shall not permit pay- 
ment’ to common carriers by motor vehcile of compensation which is lower than would be received under 
rates or charges established under chapter 8 of this title. 

(b) Contracts entered into or continued pursuant to subsection (a) of this section shall be filed with the 
Commission in accordance with such reasonable rules and regulations as the Commission shall prescribe. 
Whenever, after hearing, upon complaint or upon its own initiative, the Commission is of the opinion that 
any such contract, or its terms, conditions, or compensation is or will be inconsistent with the provisions 
and standards set forth in subsection (a) of this section, the Commission shall be order prescribe the terms, 
conditions, and compensation of such contract which are consistent therewith. 
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",.,..any person which (otherwise than as a carrier 
Subject to chapters 1, 8, or 13 of this title) holds itself 
out to the general public as a common carrier to trans- 
port or provide transportation of property, etc. ''%54 


In reporting out this bill, the House Committee stated (H. Rept. 
No. 2489, July 10, 1950, to accompany H.R. 5967; 1950 U.S. Code 
Cong. Service, p. 4216): 


"The purpose of this bill is to amend part IV of the 
Interstate Commerce Act (which provides for the regu- 
lation of freight forwarders), so as to (1) authorize 
freight forwarders and common carriers by motor 
vehicle, subject to certain conditions and limitations 
to enter into contracts governing the utilization by 
such freight forwarders of the services and instru- 
mentalities of such common carriers by motor vehicle 
and the compensation to be paid therefor, and (2) make 
clear the status of freight forwarders as common 
carriers. 


"There is pressing need for prompt action on this 
legislation by Congress because of an outstanding order 
of the Interstate Commerce Commission, entered on 
September 24, 1948 (Docket No. 29493, Freight For- 
warders, Motor Common Carriers, Agreements 272 
I.C.C. 413). The order is at present scheduled to take 
effect August 28, 1950, having been postponed by the 
Commission from time to time to afford opportunity for 
Congress to modify the provisions of law upon which the 
order is based. 


"The facts and circumstances out of which the need 
for this legislation arises are complicated, and are dis- 
cussed fully below. It may be said briefly at this point, 
however, that the present law, as interpreted and applied 
in the Commission's decision and order, is unsatisfactory 
not only from the point of view of the freight forwarders 
but also from the point of view of the public interest. It 
is the purpose of this bill to correct the deficiencies in the 
present law which have become obvious as the result of the 
order of the Commission." 


33a 
64 Stat. 1113; 49 U.S.C.A. sec. 1002 (a) (5. 
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The Committee, as is apparent, sought by the amendment to 
insure that surface forwarders would thereafter have "the status of 
common carriers" and to "remove any anomoly and confusion” in the 
Interstate Commerce Commission and judicial decisions based on the 
prior language in the Freight Forwarder Act. The Committee said in 


this connection: 


‘Even those who oppose the bill, for the most part, 
concede that freight forwarders are common carriers in 
their relations with the public. The opponents argue, 
however, that freight forwarders occupy a dual role and 
that when they deal with other carriers they are shippers 
only and should be treated as such. The term 'common 
carrier’ was used at common law, and has been adopted 
by statute, to describe the activities of a person who 
assumes certain obligations and responsibilities to the 
public. The nature of those obligations and responsi- 
bilities, rather than methods of dealing between common 
carriers, is the test normally applied in determining 
status as a common carrier. 


*Unquestionably part IV of the act imposes upon 
freight forwarders the same basic duties, responsibi- 
lities, limitations, and restrictions which are imposed 
upon any regulated common carrier, whether rail, motor, 
or water. The provisions of part IV were either copied 
from, or closely patterned after, comparable provisions 
of parts I, II and Ill. Many of the provisions of those parts 
are incorporated specifically by reference in part IV, in- 
cluding the bill-of-lading provisions, enforcement and 
procedure requirements, and sections relating to emer- 
gency powers. The Elkins Act, designed particularly to 
govern common carriers, is made applicable to freight 
forwarders. In incorporating such provisions no excep- 
tion is included to indicate that forwarders are not to be 
considered as full common carriers." 34 





34 

The Committee further noted that under the Civil Aeronautics Act the Civil Aeronautics Board had 
held in the Railway Express case, supra, that air forwarders were carriers and concluded that surface for- 
warders should have the same status. In short, they were assuring them the same status they believed 
that the Board had properly extended to air forwarders as air carriers under the Civil Aeronautics Act. 
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The course of surface forwarder treatment by Congress and the 
Courts under the Motor Carrier and Freight Forwarder Acts has been 
set forth at some length for two principal purposes: (a) it establishes 
beyond doubt that the Commission and the Courts, beginning with 1935 
and until the 1950 amendment, failed to treat surface forwarders as 


carriers for rate and compensation agreement purposes because the 


Acts with their various amendments up until then had not defined sur- 


face forwarders as "carriers"; (b) it establishes that the 1950 amend- 
ment was intended to name the surface forwarder as a carrier specifi- 
cally in order to avoid what Congress believed were mistaken Com- 
mission and judicial interpretations, and to extend him the right to 
enter into compensation agreements, rights which had already been 
granted to air freight forwarders in 1938 with the enactment of the 
Civil Aeronautics Act. °° 


That this was the purpose of the 1950 amendment was conceded 
by the Chairman of the Interstate Commerce Commission (who had 
been in the majority in the 1948 Commission decision limiting the 
scope of the 1946 amendment, supra) in testifying before the House 
Committee on the 1950 amendment. He said (Hearings on HR 5967, 
8ist Cong. 2nd Sess., May 16, 17, June 8, 9, 12, and 13, 1950, p. 3): 
",...you are asked by this bill to give the freight forwarder the status of 
a common carrier."' The bill was, of course, enacted. The point 


Simply is that the Courts and the Commission have been able to deny 


= The only reason section 409 (49 UVS.C.A. sec, 1009) separately purports to grant to surface forwarders 
by name the right to enter into compensation agreements is that Part IV, of which it is a part, is intended 
to be a complete entity for surface forwarder regulation and control , It applies only to forwarders and 
therefore naturally forwarders are referred to by name, There is, of course, no independent part or section 
of the Civil Aeronautics Act corresponding to Part IV, air freight forwarders being regulated under the 

same statute applicable to all air carriers, There is, therefore, no occasion for specific mention of air 
forwarders as such in sections 404 and 412. 

But even Sec. 409, Part IV, of the Freight Forwarder Act, it should be noted, grants authority to surface 
forwarders to execute compensation agreements with motor carriers only by reference to Part II of the Inter- 
state Commerce Act which relates to direct motor carriers, Sec. 409 states that “Nothing in this chapter 
and chapters 1, 8, and 12,..shall be construed to prevent freight forwarders” from entering into compen- 
sation agreements." "Freight Forwarder” is defined in section 402 as a “common carrier." In Part II, (49 
U.S.C.A. Sec. 316) it is provided that "common carriers of property by motor vehicle” may establish just 
rates and equitable divisions thereof, In effect, surface forwarders are thus granted authority for rate 
agreements that direct motor carriers have under Part Il, except as restricted by the specific limitations 


in Section 409 of Part IV, 
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carrier status to motor carrier forwarders and their right to enter 

into rate agreements with direct carrier only because, before the 1950 
amendment, the governing statute was sufficiently deficient to enable 
them to construe it as not defining forwarders as carriers at all. There 
is no such possibility under the Civil Aeronautics Act® 


It should be made clear that if sections 404 and 412 are con- 
strued as plainly written, the Board will not be denied any measure 
of adequate control over agreements which might be executed there- . 
under. Such agreements between forwarders and direct carriers which 
may embody special rates or divisions of rates or compensation to be 
paid the direct carriers by the forwarder for handling forwarder 
traffic, would have to be filed with the Board and would be subject to 
review by the Board on the merits in the light of standards in the Act 
customarily applied in determining the validity of rates established 
_ under usual tariff filings. The Board would be empowered to dis- 
approve any provisions in the Agreement fixing rates which are un- 
justly discriminatory, or unduly preferential, or unduly prejudicial, 
etc. The only difference of any consequence is that the rates or 
amounts of compensation would come to them for review in the first 
instance out of the negotiations of the direct carrier and the forwarder 
rather than from the direct carrier alone. What the Board has said 
here, however, is that such agreements cannot even be executed in the 
first instance, or if executed cannot be filed with the Board under sec- 
tion 412, and if attempted to be filed will be rejected in limine without 
review. We do not believe that perversion of the plain language of the 
Act is warranted in order to insulate the Board from the need to con- 
sider the terms of the agreements measured against the standards of 
the Act. 
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As we have pointed out, the Board, of course, has jurisdiction over air freight forwarders only if 
they are “air carriers.” And, in the Railway Express case, supra, 2 C,A.B, 531 (1941), from which 
we have quoted earlier, the Board correctly noted the contrasting absence of carrier status for surface 
forwarders which until 1950 characterized the Interstate Commerce Act. 


Pi 
‘> 
“44 
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CONCLUSION 


This is a case where the plain, clear, unequivocal and simple 
meaning of a legislative enactment has been distorted, under the guise 
of construction, by annexing qualifications to defined statutory language, 
the very qualifications which, as related statutes indicate, the language 
was designed to overcome. To read into the definition of "air carrier" 
in sections 404 and 412 what the Board has read into it is not only to 
deny the meaning that Congress on its face presumptively intended, but 
to adopt a meaning that Congress, by the use of similar language ina 
related statute, has shown that it has clearly rejected. 


The Court should hold that "air carrier" as used in sections 
404(a) and 412 includes air freight forwarders for the purpose of 
executing and filing joint rates, rates and compensation agreements 
between air freight forwarders and direct air carriers. 


Respectfully submitted, 


LOUIS P. HAFFER 
802 Ring Building 
Washington 6, D. C. 
Attorney for Petitioner, 
Airborne Freight Corp. and 
For Amicus, 
Air Freight Forwarders Association 


JOHN A. KENDRICK 
Investment Building 
Washington 5, D. C. 


Attorney for Intervenor, Shulman, Inc. 


WILLIAM O. TURNEY 
2001 Massachusetts Ave., N. W. 
Washington 6, D. C. 

Attorney for Intervenor, 
Acme Air Cargo, Inc. 
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APPENDIX - A 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. Orders 
: Serial Number E-5898 


Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C. on the 
30th day of November, 1951. 


In the matter of Agreements filed under 
Section 412(a) of the Act, by and between : 


RAILWAY EXPRESS AGENCY, INCOR- : Agreement CAE No. 5115. 
PORATED, : 


and certain air carriers, relating to air : 
express. : 


ORDER TEMPORARILY APPROVING AGREEMENT 
1. Railway Express Agency, Incorporated (REA) and the follow- 


ing airlines: 
All American Airways, Inc. Northeast Airlines, Inc. 
American Airlines, Inc. Northwest Airlines, Inc. 
Bonanza Air Lines, Inc. Ozark Airlines, Inc. 
Braniff Airways, Inc. Piedmont Aviation, Inc. 
Capital Airlines, Inc. Pioneer Air Lines, Inc. 
Central Airlines, Inc. Robinson Airlines Corporation 


Chicago and Southern Air Lines, Southern Airways, Inc. 
Inc. 


Colonial Airlines, Inc. Southwest Airways Company 
Continental Air Lines, Inc. Trans-Canada Air Lines 
Delta Air Lines, Inc. Trans-Texas Airways 
Eastern Air Lines, Inc. Trans World Airlines, Inc. 
Empire Air Lines, Inc. United Air Lines, Inc. 
Frontier Airlines, Inc. West Coast Airlines, Inc. 
Inland Air Lines, Inc. Western Air Lines, Inc. 


Lake Central Airlines, Inc. E. W. Wiggins Airways, Inc. 
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Mid-Continent Airlines, Inc. Wisconsin Central Airlines, Inc. 

National Airlines, Inc. 
have filed with the Board pursuant to the provisions of Section 412(a) 
of the Civil Aeronautics Act of 1938, as amended, agreements executed 
on various dates during 1951 but made as of January 1, 1951, by and 
between said REA and said thirty-three airlines, (Agreement CAB No. 
5115). Approval of said agreements is requested by the parties thereto. 

2. The said agreements, which follow a standard form, fix the 
terms and conditions under which REA will furnish personnel and equip- 
ment for the promotion, solicitation, collection, acceptance and de- 
livery of parcels, packages or other air express matter for trans- 
portation by aircraft of the said airlines; and, further, the agreements 
prescribe the duties and obligations of the airlines with reference to 
such air express matter, express revenues and expenses, and provide 
for accounting and settlement between the parties. The agreements 
terminate as of midnight February 23, 1954, unless sooner terminated 
as provided therein. 

3. The matter of the standard form of agreement between REA 
and the carriers was discussed in the Board's opinion in the Air Freight 
Forwarder Case, 9 CAB 473. In that opinion, the Board found that the 
agreement should provide for the carriers to make a charge against 
REA based upon their costs of carrying air express, and that the express 
rates to be charged the public should then be determined and filed by 
REA. This arrangement has not been followed in the agreements sub- 
mitted to the Board and the parties have offered no explanation of their 
failure to comply with the Board's order. 

4. In addition to noncompliance with the Board's order, the agree- 
ments contain several features which appear to be adverse to the public 
interest: 

(a) The agreement contains exclusive provisions which guaran- 
tee REA a practical monopoly of the handling of air traffic in all goods 
falling within the category of air express. Adequate proof is lacking 
that such a monopoly, controlled by the railroads, is necessary or 
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desirable in the interest of the development of air express facilities 


best adapted to the requirements of the public. 

(b) The agreement establishes a formula for paying REA for 
its services on the basis of cost, plus a profit which is a percentage of 
cost. The formula also contains certain safeguards for REA which are 
likely to result in inflated cost figures. Incentive for low-cost opera- 
tions appears to be lacking in such an arrangement. 

(c) The agreement provides for the establishment of non- 
competitive air express rates by a committee representing the parti- 
cipating airlines. The Board's power to review these rates would be 
severely limited by the approval of the provisions of the agreement 
referred to in (b) above. An arrangement of this kind is contrary to 
the principles set forth in the Board's opinion in the Air Freight Tariff 
Agreement Case, Docket 2719, et al (Order No. E-5641). 

(d) The agreement requires REA to distribute air express 
business among competing carriers on the basis ofhistorical participa- 
tion in the traffic. This provision, which is objected to by several 
airlines, does not appear to insure the most expeditious handling of air 
express. 

9. The above considerations would ordinarily be grounds for dis- 
approval of the agreement. However, it is recognized that air express 
operations under these agreements constitute a real and vital service to 
the public. Disapproval of the agreements would apparently result in a 
temporary, but possibly extended, interruption of air express service 
since there are no substitute pick-up and delivery facilities immediately 
available. Such an interruption would be particularly serious at a time 
when the nation is engaged in an expansion of industrial effort in support 
of the national defense. 

6. In view of the considerations outlined above, the Board finds 
that, although it has not been clearly established that the agreements 
are not adverse to the public interest nor in violation of the Act, dis- 
approval at this time would result in disruption of air express service 
and would not be in the public interest; and finding further that the public 
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interest requires temporary approval of the said agreements in order 
to avoid disruption of essential air express service; 

IT IS ORDERED: 

That the said agreements between REA and the 33 airlines listed 
above be, and they hereby are approved for a temporary period ending 
December 31, 1952. Prior to the expiration of the temporary approval, 
the parties shall submit to the Board revised agreements eliminating 
the objectionable features referred to above, or, alternatively, shall 
submit adequate proof that such provisions are not contrary to the pub- 
lic interest or in violation of the Act. 

By the Civil Aeronautics Board. 

/s/ M. C. Mulligan 


M. C. Mulligan 
Secretary 


(SEAL) 





ORDER APPROVING AGREEMENT 
There has been filed with the Board under section 412 of the Act 
an agreement, effective August 1, 1954, known as the Uniform Air Ex- 
press Agreement, between certain certificated air carriers and a foreign 


air carrier, on the one hand 1/ , and Railway Express Agency, Inc.(REA) 


1/ Alaska Airlines, Inc. National Airlines, Inc. 

a Allegheny Airlines, Inc. New York Airways, Inc. 
American Airlines, Inc. North Central Airlines, Inc. 
Bonanza Air Lines, Inc. Northeast Airlines, Inc. 
Braniff Airways, Inc. Northwest Airlines, Inc. 
Capital Airlines, Inc. Ozark Air Lines, Inc. 
Central Airlines, Inc. Piedmont Aviation, Inc. 
Colonial Airlines, Inc. Southern Airways, Inc. 
Continental Air Lines, Inc. Southwest Airways Company 
Delta Air Lines, Inc. Trans-Canada Air Lines 
Eastern Air Lines, Inc. Trans-Texas Airways 
Frontier Airlines, Inc. Trans World Airlines, Inc. 
Lake Central Airlines, Inc. United Air Lines, Inc. 

Los Angeles Airways, Inc. West Coast Airlines, Inc. 


Mohawk Airlines, Inc. Western Air Lines, Inc. 
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on the other, relating to the transportation of air express shipments. 
We have reviewed this agreement and are unable to find that it is ad- 


verse to the public interest or in violation of the Act. 


We take note of the fact that this agreement is substantially the _ 
same as earlier uniform air express agreements approved by the Board. 


We are cognizant that we have heretofore expressed concern over certain 
provisions of the uniform air express agreements relating to the deter- 
mination of air express rates, the establishment of an exclusive domain 
for REA, the establishment of a formula for payments to REA, and the 
method of distribution of traffic. 2/ 3/ 

Since that time, however, the activities of REA have been reveiwed 
in the Air Freight Forwarder Investigation 4/ . There, we concluded 
that despite its monopoly of the air express business, no change in the 
status of REA was warranted. Also, we have now re-examined the other 
aspects of the agreement on which we have raised questions in the past. 
Although the carriers and REA have been unable to agree on satisfactory 
alternatives, we do not feel that we would be warranted in holding that 
the agreement as presently constituted is adverse to the public interest. 
Accordingly, we will approve the agreement. However, in so doing, we 
make no finding as to the lawfulness of REA rates or the division of such 
rates between REA and the air carriers, and such approval is without 
prejudice to an investigation of these matters in any proceedings where 
they are in issue. 

THEREFORE, IT IS ORDERED that Agreement CAB No. 8257 be 
and it hereby is approved. 


By the Civil Aeronautics Board: /s/ M. C. Mulligan 


(SEAL) Secretary 


27 Opinion of September 8, 1948 in the Air Freight Forwarder Case, Docket 
No. 681, et al. (9CAB 473) and Order No. E-5998 of November 30, 1951 
approving the revised uniform Air Express Agreement of January 1, 1951. 
3/ This last point has been corrected by an amendment (CAB 5115-A1) 
which provides for an equal division of traffic between competitive flights, 
approved March 30, 1953 by Order No. E-7259. 

4/ Docket No. 5947, et al., decided August 30, 1955. 
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(i) 


GROUNDS FOR PETITION FOR REHEARING 


1. The point on which the Court has based its dismissal of 
the action was neither raised nor briefed by any of the parties nor 
was it adverted to by the Court during the course of oral argument. 


2. The Opinion is in error in stating that the Order under 
review "does not reject" any joint rate or any agreement Airborne 
has made. 


3. The Opinion is in error in stating that petition 
"does not allege that Airborne now has an agreement with an 


airline." 


4. The Opinion is in error as a matter of law in holding 
that Airborne cannot appeal the Board Order because it is suffer- 
ing no "legal wrong," independent of whether there is any existing 
agreement or even independent of whether "but for the Board 


Order Airborne would now have some agreement with some airline." 


9. The Opinion is in error in holding that the fact the 
Board Order here does not prevent airlines from giving "reduced 
rates" for forwarders in the form of unilateral tariffs filed by the 
airline is of any significance in determining whether the Order is 
reviewable. 





UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 882 


AIRBORNE FREIGHT CORPORATION 
(a California corporation), 
Petitioner, 
Vv. 


CIVIL AERONAUTICS BOARD, 
Respondent, 
AMERICAN AIRLINES, INC. , 
Intervenor, 
SHULMAN, INC., 
Intervenor, 
ACME AIR CARGO, INC., 
Intervenor, 
UNITED AIR LINES, INC., 
Intervenor, 
TRANS WORLD AIRLINES, INC. , 
Intervenor. 


PETITION FOR REVIEW OF ORDER OF THE CIVIL AERONAUTICS BOARD 


PETITION FOR REHEARING 


The Petitioner respectfully petitions the Court to grant a rehearing in 
the above-entitled cause, and upon a rehearing and further considera- 
tion, that the judgment be reversed and that the Court consider the 
issues raised in this case on the merits; and that unless this petition 
is to be granted without further argument, that the Court grant oral 
argument thereon. In support of this petition the Petitioner states: 








1. THE POINT ON WHICH THE COURT HAS BASED ITS 
DISMISSAL OF THE ACTION WAS NEITHER RAISED NOR 
BRIEFED BY ANY OF THE PARTIES* NOR WAS IT 
ADVERTED TO BY THE COURT DURING THE COURSE 

- OF ORAL ARGUMENT. 


In an area of the law so amorphous as "legal injury," or "standing 
to sue" or "ripe for review,'' which is the basis for the Court's peremp- 
tory dismissal here, petitioner should at least be permitted opportunity 
for full oral argument. See Delta Airlines v. Civil Aeronautics Board, 
228 F(2) 17, 20 (C.A.D.C., 1955). Particularly is this so when, as 
here, the action was instituted almost a year ago, the various parties 
have filed briefs on the merits totalling about 175 pages, the substantive 
issue involves a highly important question of air transportation law, the 
Court did not have the assistance of briefs of the parties on the question, 
and none of the parties have sought a dismissal on the ground now put 
forth by the Court for the first time. 


If this Court had called for oral argument or briefs before deciding 
the question as it did, it would have avoided the misstatements of fact 
with respect to the Petition, misstatements which appear to constitute 
one basis for the dismissal. And it also would have had cited to it the 
latest decisions of the United States Supreme Court, apparently not 


considered by the Court here, which indicate clearly, even if its narra- 


tion of facts were correct, that the Court's dismissal here was erroneous 


as a matter of law. 


The Board argument that ''on the basis of what the Board held and what peti- 
tioner concedes, " the Board order does not aggrieve the petitioner does not 
touch the point here. (Board Brief, pp. 8-9). The Board was there contend- 
ing that petitioner "conceded" that the same standard would apply in deter- 
mining the validity of a unilateral special rate under Section 403 and the 
validity of rate in a joint rate agreement under Section 404 or in a compensa- 
tion agreement under Section 412, and hence petitioner was losing nothing by 
the Board order. This "concession" was promptly dispelled as erroneous in 
Petitioner's Reply Brief (pp. 7, 13). 





2. THE OPINION IS IN ERROR IN STATING THAT THE ORDER 
UNDER REVIEW "DOES NOT REJECT" ANY JOINT RATE 
OR ANY AGREEMENT AIRBORNE HAS MADE. 


It is only by the most subtle of refinements that the Court is able 
to say that the Board order in Docket 5947 does not "reject" any agree- 
ment of Airborne. 

As set forth in the petition for review (p. 8) a compensation or 
rate agreement was entered into between Airborne and Flying Tiger 
Line (an airline), and was filed with the Board on February 18, 1955. 
On March 3, 1955 the Board "disapproved" it on the grounds inter alia, 
that it could not receive rate agreement for filing under the Act. How- 
ever, on March 21, 1955, the Board amended this order to provide for 
disapproval but "without prejudice to a refiling thereof after final deci- 
sion in. . . Docket 5947," since, as it stated, one of the issues in that 
Docket in which the whole problem of Board policy toward air freight 
forwarders was being considered was whether preferential rate agree- 
ments between forwarders and airlines should be permitted. In sub- 
stantial effect what this amendment did was to advise Airborne that the 
Board would reconsider its rejection and rehear the question of the 
validity of rate agreement during the then pending proceedings in 
Docket 5947. If Airborne had petitioned for review of this amended 
order to this Circuit at the time, it certainly would have been met with 
the claim that the order was not appealable since it is still the law of 
this Circuit that an order is not final until a final denial of a rehearing 
or reconsideration by the Board. Braniff Airways Inc. v. Civil Aero- 
nautics Board, 147 F(2) 152 (C.A.D.C., 1945), (Edgerton, J.). See 
Albertson v. Federal Communications Commission, 182 F(2) 3917 
(C.A.D.C., 1950). 


Since 1955 when the amended order was issued, Docket 5947 has 
been pending before the Board and in proper time after its final decision 
therein this appeal was taken to this Court. The suggestion in the opinion 
therefore that noagreement has been before the Board "at any time since 


4 


March 1955, two years before the decision complained of" in Docket 5947 
is not accurate because this agreement was before the Board during the 
whole time it was reconsidering the legal question of rate agreements 
with the other issues in that Docket. 


That Airborne was justified in doubting the appealability of the 
amended order of March 3, 1955 as a final order at that time, and in 
relying on the Board reconsideration is in fact supported by what the 
Board did in Docket 5947. In the first opinion of the Board in that 
Docket it was held that rate agreements were valid and fileable under the 
Act; and under this Opinion, the Airborne-Flying Tiger Agreement, if 
resubmitted, would have been received for filing and considered by the 
Board on the merits. But before that order became final, and on re- 
consideration of that order, the Board again changed its mind and issued 
its Second Supplemental Opinion and Order which is the subject of the 
pending appeal. 


It is true, of course, that upon final Board order in Docket 5947, 
that is, the Second Supplemental Opinion, Airborne did not "resubmit" 
its agreement for a second and pro-forma rejection by the Board. It is 
indeed only in this sense that it can be said that the order under review 
does not "reject'"' any agreement that Airborne has. But this would 
indeed be a useless, formal gesture, the need for resubmission being 
necessary, of course, only if the Board had authorized the filing of rate 
agreements by its Second Supplemental Opinion and Order. If on re- 
consideration of its rejection of a contract for filing, an agency reaffirms 
its construction of an Act as meaning it will not accept contracts of this 
kind for filing, it is inconceivable that appealability should rest on the 


requirement that the party offer the agreement again for filing. 


If therefore the opinion of the Court here dismissing the action 
rests, as it apparently does, on a misapprehension that an Airborne 
agreement was not "rejected" by the Board by the order under review, 
then this recital of the facts establishes otherwise. But if the Court is 
still of the opinion that an actual formal resubmission for a formal 
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turn-down again by the Board is necessary, we then respectfully request 
that the order of dismissal be withdrawn and that the Court retain juris- 
diction of the case to permit petitioner the opportunity to "resubmit" the 
agreement to the Board. In the interest of justice the Court should at 
least allow this, to avoid the time loss and expense in beginning proceed- 
ings anew before the Board and then to the Court. 


As we point out later, however, in view of recent Supreme Court 
and other decisions, the Board order here is appealable by Petitioner 
Airborne without the necessity for any agreement having ever been 


executed, and there is thus no need for resubmission. 


3. THE OPINION IS IN ERROR IN STATING THAT PETITION 
"DOES NOT ALLEGE THAT AIRBORNE NOW HAS AN 
AGREEMENT WITH AN AIRLINE." 


The petition for review (II B, p. 8) flatly sets forth as a "special 
substantial interest" of Airborne serving to make it "particularly directly 
affected’’ by the Board order, an agreement with Flying Tiger Line, Inc. 
(an airline) entered into on January 21, 1955. A copy of this agreement 
was annexed to the petition for review. While the Board refused to re- 
ceive this agreement for filing and "disapproved" it, there is no intima- 
tion that this served to invalidate the agreement as between the parties, 
and in fact it did not. In fact, the Board's action in disapproving it 
“without prejudice to a refiling thereof after final decision in... 

Docket No. 5947" conclusively shows that the Board itself understood 
that its action did not affect the substance or validity of the agreement. 
By the terms of the agreement itself (par. 3) it was to continue in force 
until terminated by notice by either party; and there is no reference in 
the petition for review to any such notice of termination nor has any in 
fact been given. The other party to the agreement, Flying Tiger Line, 
in its Motion to Intervene in this case which was denied because of late 
filing, has affirmed the present existence of the agreement between 
itself and Airborne. It stated there that "inasmuch as the Board in its 
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Order No. E-11137 in Docket No. 5947 et al, has since held that it will 
not accept for filing or approve such agreement, it is no longer feasible 
to resubmit such agreement to the Board unless the Board's Order for 
review is overruled by this Court." 


Moreover, not only is there nothing in the petition for review to 
cast doubt upon the present viability of the agreement which was set 
forth as a separate basis for the Court's jurisdiction, but in fact the 
petition refers specifically to an existing agreement. The petition says 
(pp. 8-9): "Action of respondent [ Board in Docket 5947, the order 
appealed from] is thus now final with respect to this agreement and is 
ripe for review, for at no future time will the effect of any further action 


by respondent on this agreement be more conclusive." 


While this agreement was not resubmitted following the final order 
in Docket 5947, it would have been, as we have noted previously, a 
purely formal and entirely futile step to follow since the Board in its. 
order in Docket 5947 had categorically said it would not receive any. 
That Airborne did not resubmit, following the decision in Docket 5947, 
for a purely formal rejection once more cannot, assuredly, be the basis 
for the Court's decision of dismissal here. The Court therefore mis- 
apprehended the facts in its Opinion of dismissal and if any actual 
existing agreement is necessary to create "legal injury" or "substantial 
interest ,'’ such agreement was adequately alleged to be in force between 
the parties at the time the petition was filed. 


Again, however, as we point out immediately hereafter, there is 
no need for any existing agreement in order for Airborne to be ''suffer- 
ing legal wrong because of" or to have ''a substantial interest in" the 
order appealed from sufficient to make the order reviewable on its 


petition. 
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4. THE OPINION IS IN- ERROR AS A MATTER OF LAW IN 
HOLDING THAT AIRBORNE CANNOT APPEAL THE BOARD 
ORDER BECAUSE IT IS SUFFERING NO "LEGAL WRONG, " 
INDEPENDENT OF WHETHER THERE IS ANY EXISTING 
AGREEMENT OR EVEN INDEPENDENT OF WHETHER 
"BUT FOR THE BOARD ORDER AIRBORNE WOULD NOW 
HAVE SOME AGREEMENT WITH SOME AIRLINE." 


The opinion of dismissal is directly contrary to the decision in 
United States v. Storer Broadcasting Co. , 351 U.S. 194 (1956), the 
latest Supreme Court case on "legal wrong." 

Apart from an existing agreement as a separate basis for "legal 
injury" or "substantial interest ,'' the petition for review (IIA) alleges 
that because of the Board order under review, petitioner "will not in the 
future be able to induce any direct air carrier to conclude any such 
agreement only for the purpose of having respondent automatically reject 
and disapprove it upon filing."’ This allegation was uncontroverted. It is 
verified not only by the "realities"' of the situation but also by the Flying 
Tiger Line in its motion for intervention where it is stated (par. 5): 
"Flying Tigers is precluded from entering into said agreements by the 


Board's Order here in review." 


The Court's denial of future adverse effect upon Airborne from the 
Board order is presumptively based solely on its assertion that even if 
Airborne were to be able to make rate agreements in the future with air- 
lines "it would not follow that the agreements. ..would be approved" by 
the Board or that "the Board would file [such] agreements..." This 
misses the mark, however, and only serves to confirm that the Board's 
order does by itself adversely affect petitioner. The refusal of the 
Board even to receive these agreements for filing at the threshold and 
their refusal to consider them on their substantive merits is the very 
wrong complained of here and for which review is sought. Moreover, 
there is no precedent for holding, as the Court appears to hold here, 
that if an administrative agency wrongfully rejects an application in 
limine, that an applicant must establish to the satisfaction of the Court 
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that the application, if received, would have been granted on the merits, 
before substantial injury is shown to support judicial review of the 
threshold denial. Whether the application should be granted or denied 
on its substantive merits because not adverse to the public interest, 

etc. , after the Board has received it for filing (that is, filed it), isa 
matter for decision in the first instance by the Board, and if denied 
would constitute a separate basis for review by the Court under the usual 
formula as to whether there was substantial evidence to support it. 


In the Storer case, supra, the Federal Communications Commis- 
sion had amended its Rules to provide that licenses for broadcasting 
stations would not be granted if the applicant, directly or indirectly, had 
an interest in other stations beyond a specified number. Storer had 
appeared in the rule-making proceeding and "filed a statement" objecting 
to the proposed changes. He had not applied to the F.C.C. for authority 
to acquire another station and been turned down. The order or rule did 
not run against him specifically nor any existing agreements of his. He 


did not allege in his appeal that he had any agreement for the acquisition 


or construction of another station with which the Commission's new Rule 
would interfere. He did not allege nor was there any indication that 
“put for the ... order" he would "now have some agreement with some" 
station for its acquisition, a requirement which the Court in the present 
case seems to impose. He did not even allege in his appeal, as does 
the petition in the present case, that except for the Rule he would in the 
future be able to induce another station to sell to him or would be finan- 
cially able to construct a new one on his own. He did not allege that if 
he were able to make an agreement to purchase a station, that "it would... 
follow" that the agreement "would be approved by the F.C.C. on its 
merits ,'' a requirement which the Court appears to impose in the present 
case. In holding that Storer could seek review of the F.C.C.'s Rule, 

the Supreme Court said (pp. 199-200): 


"The regulations here under consideration presently 
aggrieve the respondent. The Commission exercised a 
power of rule-making which controls broadcasters. The 
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Rules now operate to control the business affairs of Storer. 

Unless it obtains a2 modification of this declared adminis- 

trative policy, Storer cannot enlarge the number of its 

standard or FM stations ... Storer cannot cogently plan 

its present or future operations. I€ cannot plan to enlarge 

the number of its present or future operations ... These 

are grievances presently restricting Storer's operations." 

There was, of course, no requirement that Storer seek out a 
station and contract to buy it, and then submit the agreement to the 


F.C.C. for a formal rejection. 


The Storer case is on all fours with the present case and by itself 
requires that the opinion of dismissal be withdrawn here. 


The dismissal is also insupportable here on the basis of decisions 
prior to and perhaps even less liberal than the rule of the Storer deci- 
sion. Unlike California Oregon Power Co. v. Federal Power Commis- 
sion, 239F(2) 426 (C.A.D.C., 1954) which is the only decision cited by 
the Court in support of its dismissal here, this is not a case where "the 
agency may decide to impose a charge in 20 years" or where "the con- 
tingency has not yet occurred upon which the agency considers that it 
can act." (Id. p. 433). It is not a case where Airborne "need fear no 
consequence. ..until the nature of whatever action [the Board] may 
intend is specified and an adequate record is presented to support such 
action."" (Id. p. 432). If as this Court has said in the California case 
“what is decisive is not the form of the order but rather the realities 
of the situation which the order creates (or continues) for the com- 
plainant ," (Id. p. 432) then the allegations of the complaint here cer- 
tainly point up these realities. In Isbrandtsen v. United States, 

211 F(2) 51, 55 (C.A.D.C., 1954) this Court again stated that whether 
a case is ripe for review depends on "'a realistic appraisal of the con- 
sequences" of the administrative action. And in Chicago & Southern 
Air Lines v. Waterman Steamship Corp. , 333 U. S. 103, 113 (1948), 
quoted with approval in the Isbrandtsen case, it was said that "the 
ultimate test of reviewability is not to be found in an over-refined 


technique..." 
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Measured by these standards the Court's dismissal in the present 
instance was unjustified (apart from the added argument referred to 
heretofore that the effect of the Board order on the existing Flying Tiger 
agreement constitutes a separate and clearly adequate assertion of legal 
injury or substantial interest). The cases on "no injury," even before 
the Storer case, stand for the proposition that if the impact of an ad- 
ministrative order on an individual rests on a contingency which may 
never come to pass because the contingency consists of either further 
action by the agency or further action by the individual before he is 
affected by the agency order, then the case is not ripe for review (or no 
legal injury, etc.) until the concurrence of these contingent events. 

But the complaint here alleges that the very action of the Board itself 
will as a practical, realistic matter prevent the petitioner from induc- 
ing any airline to "conclude any such agreement only for the purpose of 
having respondent automatically reject and disapprove it upon filing," 
and even goes beyond the allegations in the Storer case. The very con- 
tingency which the Court in the present case in effect says must occur 
before legal injury results, that is, the execution of an agreement be- 
tween Airborne and an airline, is the very event which the petition for 
review states cannot realistically come to pass because of the Board 
order. This allegation is not, and in fact cannot, be denied. As one 
of the members of the present panel said in B. F. Goodrich Co. v. 
Federal Trade Commission, 208 F(2) 829, 834 (C.A.D.C. , 1953) in 
rejecting as "unrealistic" the claim that a party had no standing to sue 
because an F.T.C. order would not "by direct application invalidate or 
prohibit any contract or price arrangement": "Upon the allegations of 
the complaints the threats ef damage are direct and immediate ina 
very practical sense." This is not "the abstract assertion of juris- 
diction by an agency." California case, supra, p. 430. 


The order of the Board here, even without any present contract, 
also falls within the principle laid down in the recent Supreme Court 
decision on this point in Frozen Food Express v. United States, 
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351 U. S. 40 (1956), decided shortly before the Storer case. In holding 
that the determination by the I.C.C. that a commodity was not an exempt 
agricultural product so that motor carriers would be required to obtain 

a permit for their transportation was reviewable on petition of a carrier, 
the Court noted that the determination by the Commission "has an 
immediate and practical impact.'' "The order of the Commission," said 
the Court, "is in substance a declaratory one, see 60 Stat. 240, 

5 U.S.C. No. 1004(d), which touches vital interests of carriers and 
shippers alike and sets the standards for shaping the manner in which 

an important segment of the trucking business will be done." 


On the basis, therefore, of the latest Supreme Court decisions 
which presumably the Court here did not consider or which at least 
Petitioner did not have an opportunity to present to the Court, the Board 
order here was reviewable at behest of petitioner Airborne independent 
of whether there is a presently existing contract between it and an air- 
line. 

5. THE OPINION IS IN ERROR IN HOLDING THAT THE FACT 

THE BOARD ORDER HERE DOES NOT PREVENT AIRLINES 
FROM GIVING "REDUCED RATES" FOR FORWARDERS IN 
THE FORM OF UNILATERAL TARIFFS FILED BY THE 


AIRLINE IS OF ANY SIGNIFICANCE IN DETERMINING 
WHETHER THE ORDER IS REVIEWABLE. 


The Court's opinion asserts that the Board order under review 
“does not mean that the airlines cannot give reduced rates to forwarders" 
and there is no reason for assuming that if the order were " modified" 
that Airborne could make "agreements for lower rates to freight for- 
warders than the airlines are willing to offer them in the form of regu- 
larly filed tariffs." 


This statement reflects a misapprehension of the substantive 
ground of the appeal. The crux of petitioner's claim for the right to 
obtain special rates through joint rate agreements with direct air 
carriers is that different standards will apply to a determination of the 
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validity of the divisions of such joint rates between the forwarders and 
the direct air carriers than to the unilateral establishment by the direct 
carriers of a special rate for forwarders through usual tariff procedures. 
It is obvious therefore that the fact an airline may on its own file a uni- 
lateral tariff giving a reduced rate for forwarders does not rectify the 
legal injury when the unilateral filing must be judged by the Board by 
statutory tests of undue discrimination and preference that are not appli- 
cable to divisions of joint rates reached by agreement. The suggestion 
that Airborne is not aggrieved because it might be able to get "the same 
thing" in the form of "regularly filed tariffs" is therefore incorrect; 
Petitioner's principal and reply briefs are devoted in large part to 
establishing just the opposite. We did not think there was any real 
doubt about the existence of a fundamental and substantial difference 
‘between the standards under the Act applicable to a unilateral tariff 


rate and to a division of a joint rate. 


Even a simple perusal of this petition for rehearing will indicate, 
at a minimum, grave doubts about the correctness of the Court's per- 
emptory dismissal which, so far as this particular point of decision, 
was decided in effect on an ex parte basis. 


THE PETITIONER THEREFORE RESPECTFULLY REQUESTS 
IN THE ALTERNATIVE THAT: 


1. The rehearing be granted and the Court con- 
sider the issues raised on the merits because: 

a. Under present law Airborne is a party 
“suffering legal wrong" because of the Board 
order here apart from any existing agreement 
between it and an airline, or apart from 
whether the Board has "rejected" any such 
agreement or apart from whether Airborne 


would now have such an agreement except for 
the Board's order; OR 
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b. The petition for review adequately 

alleges an existing agreement between Air- 

borne which the Board has rejected or which 

will be nullified by the Board order, and Air- 

borne has suffered a "legal wrong" which 

authorizes the Court to review the order on 

Airborne's petition; OR 

2. The rehearing be granted, and the Court vacate 
the dismissal and retain jurisdiction over the case for a 
period of time to permit petitioner to submit the Airborne- 
Flying Tiger agreement to the Board for another pro-forma 
rejection, at which time the Court would consider the issues 
on their merits; OR 

3. In the event that Alternatives 1 and 2, above, are 
both to be denied, that before the Court do so it grant a 
rehearing and schedule further oral argument limited to the 
‘point or points on which the dismissal was based. 


Respectfully submitted, 


LOUIS P. HAFFER 
802 Ring Building 
Washington 6, D. C. 
Attorney for Petitioner, 
Airborne Freight Corp. , and 
For Amicus, 
Air Freight Forwarders Association 


JOHN A. KENDRICK 
Investment Building 
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Attorney for Intervenor, 
Shulman, Inc. 


WILLIAM O. TURNEY 
2001 Massachusetts Ave., N. W. 
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2 
This reply brief is directed to specific points in respondents' briefs 
which require answer. It is not intended to restate those arguments set 
forth in our principal brief which, in our judgment, respondents have 
not substantially contested or denied. 


1. Petitioner Is Clearly Aggrieved By The Board 
Order 


Respondent Board suggests that petitioner will not be aggrieved un- 


less and until the Board acts on a specific rate filed by a direct air car- 
rier for forwarders under section 403(a), and unless the Board rejects 

that rate. This claim is made on the supposition that the petitioner "is 

in full accord with the Board" position that provisions in a joint rate 
agreement between the direct air carrier and an air forwarder will have 

to be filed under section 403(a) and meet the standards of the Act applicable 
to any rate to the public filed as a tariff under that section. 

No such supposition is warranted, however; and nothing that peti- 
tioner has said should be taken as intending to imply that the same sec- 
tions of the Act would govern the determination of the validity of a for- 
warder's share of a joint rate under section 404 or the validity of the 
compensation to be paid by it under a compensation agreement under sec- 
tion 412 as would govern a unilateral tariff rate established for the for- 
warder by a direct air carrier under section 403(a). 

What the Board has decided here is that the machinery of sections 
404 and 412is not available to a forwarder and direct carrier to reach an 
agreement on the method by which a special rate or charge shall be es- 
tablished for the air forwarders. As the Board puts it in its brief (p. 9), 
"the order holds that preferential rates cannot be established for forwarders 
either in the guise of "joint rates' under section 404(a), or in the guise of 
‘compensation agreements’ under section 412." So far as the petitioner 
and other forwarders are concerned this means that a forwarder and a 
direct carrier cannot agree on a division of joint rates between themselves, 
not that they cannot agree on a joint rate to be offered to the public and to 
be filed as a tariff: under section 403(a). Petitioner is not concerned with 
whether the joint rate itself, that is, the rate to the public on which it 
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and the direct carrier reach an accord must or must not be filed under 


section 403(a) (or even whether an agreement on such a joint rate to the 
public is permissible at all). In fact it concedes that the joint rate to the 
public has to be filed under 403(a) and that it must meet all the tests for 
section 403 filings. But petitioner is concerned - and this the Board has 
held - that it and the direct air carrier cannot agree under section 404 


upon a split of a joint rate to the public as a method of compensating the 
forwarder, but that the only method by which he can be compensated 
is through direct carrier filing of a tariff for forwarders under section 
403(a). 

The nub of the distinction is that different standards apply to a 
joint rate division or split between the forwarder and the direct carrier 
under section 404 than apply to a forwarder tariff filed by a direct carrier 
under section 403(a). A division (or share that each participant is to re- 
ceive for his role in the transportation) agreed upon under section 404(a) 
must be tested, under section 1002(h), only by whether the divisions are 
just, reasonable, and equitable as between the participating carriers or 
whether they unduly prefer or prejudice any of the participating air carri- 
ers. A rate for the forwarder filed by the carrier under section 403(a) 
would have to be squared with the standards of section 1002(d), that is, 
whether the rate is unjust, unreasonable, or unjustly discriminatory, or 
unduly preferential or prejudicial as against the shipping public. In addi- 
tion to this, there is a positive statutory duty upon every direct air car- 
rier to establish joint rates and divisions of such rates with air forwarders 
under section 404(a). On the other hand, there is no correlative require- 
ment that a direct carrier establish or file a section 403(a) unilateral, 
preferential rate for forwarders. Hence the petitioner is aggrieved right 
now because the Board has applied a greater standard to him than he 
claims must be applied under the Act. Even if the direct carrier were 
voluntarily to file a forwarder tariff, it could never adjust the petitioner's 
grievance. Such a tariff would have to be measured against the standards 
in the Act appropriate to section 403(a) unilateral tariff filings; and no 
matter what the Board action thereon it would not remedy the "immediate 
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and real injury" the petitioner has suffered by the Board's decision. v 

The same considerations are equally applicable to the Board hold- 
ing that "compensation agreements" are not available to a forwarder 
under section 412. Petitioner contends that this section is available to 
forwarders and that if available, the "compensation" provided therein 
does not have to be filed as a tariff under section 403(a) or to meet the ¢ 
tests of such a filing. < 


2. The Issues Here Were Squarely Before The Board 
For The First Time In Its Decision Now Under Review. 


The brief of intervenor American refers at great length’ to a "long x 
line" of "unbroken" and "unchallenged" "decisions'"'rendered "without > 
a single dissenting voice" "dating from 1942" which are supposed by this > 
time to have taken on the force of law and to be "determinative" of the < 


issue here. 

Some of the Board "decisions" it cites, however, are those in 
which the reference to the matter in issue here was at best oblique” 3 
Others cited are those in which the "decision" presumably was not "chal- r 
lenged" either because there were, as a practical matter, no parties avail- 
able to do so, or other issues in the case were of considerably more 
significance at the time. Still some other of the "decisions" have 
nothing to do with the issues here. And still another "decision" which 


1 At least ten pages (pp. 26-35) of the twenty-seven pages of its argument (pp. 14-41). 


2 Air Freight Forwarder Case (Intemational), 11C.A.B. 182, 190 (1949) (American brief, p. 30). 
The only reference here, as the very quotation given shows, is to “rebates” or “discriminations” by the direct 
carriers in favor of forwarders, a proscription which is as applicable to other direct carriers as it is to forwarders, ~ 


$ Universal Air Freight Corp., 3.C.A.B, 698 (1942) (American brief, p. 27). The simple reference 
here that Universal, an air freight forwarder, was a “shipper” in relation to another forwarder, R.E.A., was 
of no practical importance at the time to Universal in that case and would hardly be "challenged". The 
principal issue there was the claim that Universal was entitled to a grandfather certificate as a forwarder 
under section 401, which the Board disallowed. _If any issue would have been appealed to the Courts it 
would have been this one but it never was. 
The first Air Freight Forwarder Case, 9 C.A.B. 473 (1948) (American brief pp. 28-29) in which the 
Board stated that the forwarder will have the status of a “shipper” and “no shipper can be granted a preferential 
rate". As the Board pointed out in that case, its decision there constituted the first general grant of the 
authority to air forwarders. The inchoate form of the industry at the time would have made it highly un- “ 
likely that there would have been available any air freight forwarder desirous of litigating: what was then a 
minor language restriction attached, and only very indirectly at that, to an otherwise broad grant of 
operating authority. v 


. IATA Resolution, C.A.B. Order No. E-1315 (American brief, pp. 27-28). From the quotation given s, 
it is obvious that the decision relates only to commissions under section 403 (b). It does not stand for the 
proposition, stated by American, that there is "no jurisdiction under section 412 to approve any agreement 
which would result in air freight forwarders paying less than the tariff rate under section 403". To the same 
effect, is Investigation of Seabord & Westem Airlines, 11C.A.B. 372, 385 (1950) (American brief, p. 31) 
and U.S. Airlines Enforcement Case, C.A.B. Order No. E-5674 (American brief p, 32). 
\ 


~ 
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American characterizes as "unchallenged" is a very holding by the Board 
which was made a part of this present petition for review. This “long 
line" of "decisions" which this intervenor in effect seeks to utilize to fore- 
stall an independent look by this Court at the issues falls so far short of 
the "consistent" and "unchallenged" line of administrative decisions re- 
lied on in Wilson v. Civil Aeronautics Board, 244 F(2) 773 (C.A.DC 
1957), which intervenor has cited in support of its thesis, as to justify 
no extended consideration other thanto refer in the footnotes below to 


what American appears to regard as its principal Board "preceden wi 


But the short answer to American's claim of a long-standing, con- 
trolling definitive Board decision on the issue here is that the Board 
itself, until the present case, has never regarded the issue as squarely 
before it. In the original Board decision in this case which held that 
rate agreements between air freight forwarders and direct air carriers 
were permissible under section 412, the Board said (Tr. 248 ): 


"We are aware of holdings under other statutes to the effect 
that freight forwarders (which are not regulated as carriers 
under such statutes) are shippers which are forbidden to enter 
into agreements regarding rates with direct carriers, and of 
expressions to this effect in some of our earlier decisions. 


However, the question has never before required our atten- 
tion in the interest of air freight transportation as a whole, 
as it does in this proceeding. We feel free, therefore, to 
make a new evaluation of the Civil Aeronautics Act in this 
respect, notwithstanding interpretations of statutes which 
are different in relevant aspects." 


And when the "new Board" later reversed this holding (the present 
petition is for a review of this decision of reversal), it made no refer- 
ence whatsoever, in support of its reversal, to any previous decision 


2 Flying Tiger Line-Airbome Agreement, C.A.B. Order No. E-8991 (American brief, p. 32). This 


agreement was made a part of the petition in the present case, and the Board decision there is in effect 

being challenged in this proceeding. (See Petition, p. 8) | Moreover, the principal basis for that decision 
appears to be that a forwarder cannot be granted a “preferential rate” at all, even for unilateral filing under 
section 403(a), a matter on which the Board apparently has:since ‘taken a*contrary view, :as‘ts set!forth im part 
of the decision now under review here. 


See foomotes 1 through 5, ante. _In the Wilson case there had been “apprd@mately 4000” individual 
airmen suspended for disciplinary purposes without findings that they lacked competence, etc. since the 
enactment of the Civil Aeronautics Act in 1938, and not a single one had ever challenged that construction 
in the Court. ‘The Court's own independent conclusion that the Board construction was proper, plus this 
long series of suspensions, not one of which had been litigated, plus the “most cogent of reason -- air safety” 
all entered into the Court's decision. 
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of the Board, nor to even one of the prior "decisions" which American 
now cites as dispositive of the issue. The Board there simply presented 
a “brief historical review" of the issue of special forwarder rates, and 
concluded merely that the opponents of joint rates and compensation 
agreements between air forwarders and direct air carriers had "the 
better argument" on the merits. The short shrift that the Board brief 
here gives to its own precedents on the issues presented is consistent 
with the lack of reliance by the Board itself on its own prior holdings 
in the decision presently under review. American's effort then to 
elevate earlier Board expressions to the dignity of controlling admin- 
istrative precedent is particularly ironical in view of the Board's un- 
willingness itself to do so. 

American's further point that the Board's "adjudications could not 
have escaped the attention of Congress", and that therefore, presumably, 
its failure to make amendments during subsequent amendments of the 
Civil Aeronautics Act constitutes a Congressional adoption of the Board's 
interpretation by acquiescence is without merit if only because of the 
tenuous nature of the "precedents. ""' Enactment of an administrative in- 
terpretation by failure of Congress to amend the statute thereafter is no 
less "a nebulous foundation for a statutory construction" than is a re- 
enactment of the statute after an administrative interpretation. Pacific 


Power & Light Co. v. Federal Power Commission, 184 F(2) 272 (C.A. - 
DC 1950). This Court said in the Pacific case supra that before there can 
be a Congressional adoption by reenactment, of an administrative con- 


struction, "it must be shown that Congress was conscious that it was so 
doing. ""' Moreover, Congress did in fact amend sections 412 and 1003 
of the Civil Aeronautics Act, and as we have indicated in our principal 
brief and point out later here, by doing so it conclusively established 
from the nature of the amendments themselves that the Act in fact 


7 

In comparison with the ten page argument of American, the Board brief states the whole point in only 
one short sentence (brief, p. 9) and cites in support thereof in a footnote (fm. 9) less than half the number 
of prior Board orders and “decisions” cited by American. The difference must be a reflection of the 
comparative weights that each of the respondents gives to the particular argument. 
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authorized joint rates and compensation agreements between air freight 
forwarders and direct air carriers. 
3. Section 404(a) Permits An Air Freight For- 
warder And A Direct Air Carrier To Execute 


A Joint Rate Agreement Providing For A 
Division Or Sharing Between Them Of The 


Joint Rate Charged To The Shipping Public. 

The basic issue here is whether section 404(a) permits a "joint 
rate" agreement between air freight forwarders and direct carriers pro- 
viding for the relative share of the joint rate each is to receive. The 
Board in its opinion has said that this cannot be done, and one of the 
Separate issues tendered by respondents, in which we concur, is whether 
section 404 permits such joint rate agreements. Only of secondary sig- 
nificance is the question whether agreements involving such rates must 
or must not or can or cannot be filed thereafter under section 412 or 
whether divisions of such joint rates between the direct carriers and the 
forwarders are to be filed under section 403(d) only if required by the 
Board, or whether the joint rates themselves (but not the shares or 
divisions) which are agreed upon under section 404(a) must thereafter 
be filed jointly as a joint tariff under section 403. While in our principal 
brief we argued that section 412 rate agreements also included joint rate 
agreements entered into under section 404, there was no purpose to sug- 
gest that section 404 was not an independent source of authority for for- 
warder and direct carrier to reach an accord on their relative participa- 
tion in a joint rate. Any possible ambiguity in that respect should be 
clarified now and the position stated here clearly: section 404(a) 
authorizes "joint rate'' agreements for a division of the joint rate be- 
tween air freight forwarders and direct air carriers.” 

8 Not directly in contest here is whether the joint rate itself agreed upon for the public under section 

404(a) must be filed, posted and published in a tariff under section 403(a). If, as the Board contends(brief, 
p. 16) this is so, and we do not deny that, it would, of course, be the rate that has to be filed and published 
Seat ora ara ane CoRR UR Nd eves citeecaricnio vic opieineves exeaIeaACA NATO 
for it held that “Section 404(a) rates are /not/ available”, to begin with, to air freight forwarders and direct 


air carriers. 


Also not necessarily in issue on this question is whether agreements themselves by which the joint rates 
were reached under section 404(a) must in addition be filed for approval and received under section 412. 

A contention that they are included in section 412 is not as “clearly erroneous” as intervenor American's 
brief (p. 21) would lead one to believe. | While both American and the respondent Board (brief, p. 16, 
fn. 8) both cite Air Freight Tariff Agreement Case, 14 C.A.B. 424, 433 (1951) as authority for the hold- 
ing that joint rate agreements do not have to be filed under 412, it is obvious from (Coat'd. page 8) 
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What is respondents' answer to this claim of authority under sec- 


tion 404(a)? It is, in sum, that air freight forwarders cannot enter into 
a “true joint rate’ arrangement embraced by section 404(a) because by 
definition "universally recognized in the public transportation field" 
(Board brief, p. 15), a joint rate can be arrived at only by carriers 
whose routes "connect, " and the air freight forwarder has no route which 
"connects" with that of an underlying direct carrier because his route is 
in effect the "same" as that of the underlying direct carrier. American 
argues, for the same reason and in the same vein, that "joint rates” 
between air freight forwarders and direct air carriers, and "joint rates" 
as used in section 404 are "entirely different animals" (American brief, 
p. 22). In other words, there can be no such thing as a "joint rate" in- 
volving a forwarder and a direct carrier because the "joint rate" con- 
cept must be confined to direct carriers with their own independent routes 
which connect with each other. 

The only difficulty with this argument is that Congress, which re- 
spondents must concede ought to be consulted in the meaning of the terms 
it uses, has so frequently said the very opposite to what respondents con- 
tend, that it is inconceivable that they could have failed to even refer to 
those authoritative and definitive Congressional expressions. For in the 
three Congressional reports which accompanied the successive amend- 
ments to the surface Freight Forwarder Act, Congress clearly recog- 


nized without question that as a definitional matter "joint rates" could 
&Cont'd. from page 7) 


the opinion that it was not so clear, and that what in effect the Board was doing was exempting joint 

tates from filing under what could otherwise be the literal requirements of section 412. The Board said there: 
"If the language of section 412 is read literally, it would clearly be applicable to such 

joint rate arrangements. However, it is questionable that the section was intended to so apply 

when the evidence is considered as to the number of filings that would be required, and in the 

light of the fact that these rates are filed subject to our action under applicable tariff provisions 

of the statute. We therefore do not believe that the public interest would be served here by a 

too literal reading of section 412. Accordingly, subject to the carriers’ keeping on file in the 

Bureau of Air Operations their manuals relating to divisions of revenues from joint rates, we shall 

not require filings pursuant to Section 412.” 


But as noted above, a resolution of this question is not necessary to a determination of the availability of 
section 404(a) to forwarders and direct carriers in the execution of joint rate agreement. 


Finally, also not directly in contest here is whether divisions in the amount of the joint rate between 
fcrwarders agreed upon in the joint rate agreements are to be filed under section 412, Intervenor American 
contends not, since ¢‘.ction 403 provides that air carriers shall file “established divisions of all joint rates” 
only if the Board requires, and this, it is argued, would be in “open conflict” with a compulsory filing of 
all division agreements under section 412 (American brief, p. 21). But again the question was never reached 
by the Board decision in the present proceeding which held that joint rates, and) hence divisions of such rates, 
could not be established at all by air forwarders and direct air carriers. 


~ 
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exist between forwarders and direct carriers, and that the fact one party 
to the rate was a forwarder which did not "connect" was not even of any 
relevance” In fact, from prior to the 1935 Motor Carrier Act until 
September 1951, during which period Congress periodically considered 
whether to restore on a permanent basis the joint rate authority for 
forwarders and direct motor carriers, inadvertently omitted when 


the 1935 Motor Carrier Act was passed,” joint rates and provisions 


for divisions thereof were in effect under repeated extensions by 
Congress (or by the I.C.C. operating under Congressional orders) which 


9 In. Rept. No. 1172 (77th Cong., Ist Sess., Aug. 13, 1941) referred to our main brief, accompanying 
the new Freight Forwarder Act which (in section 408) adopted “assembly and distribution rates” for surface 
forwarders as a method of direct carrier compensation for the forwarder, rather than restoring to the forwarder 
the permanent right to joint rates with direct carriers which they had enjoyed prior to the passage of the 1935 
Motor Carrier Act, The Report saw nothing structurally impossible in joint rates between forwarders and 
direct carriers, stating only that “assembly” and “distribution” rates were “a sounder and generally more 
satisfactory method" of compensating the surface forwarder than joint rates. In fact, with that bill Congress 
(by Section 409) extended the existing joint rates agreements between surface forwarders and motor carriers 
for 18 months to permit time for the 408 rates to be established (see pp. 12-13). This was later extended to 
45 months, 

In H. Rept. No, 1516 (79th Cong., 2nd Sess., Feb. 1, 1946) accompanying the bill to amend the Freight 
Forwarder Act to abolish the inoperative “assembly and distribution” rates and to permit surface freight for- 
warders to enter into compensation agreements with direct carriers under terms and conditions first fixed by 
the Interstate Commerce Commission, Congress pointed out that by the new bill it was authorizing the I.C.C, 
to extend further the then existing joint rate agreements, Because of continued pressure from direct carriers, 
Congress again failed to restore permanent joint rate authority to forwarders but recognized a forwarder-direct 
carrier joint rate as nothing conceptually impossible, It said: “Congress could grant specific authority to 


freight forwarders and common carriers by motor vehicle to operate under joint rate arrangements on a 
permanent basis” (p. 6; see also p, 4) 


In H, Rept, No, 2489 (1950 U.S. Code, Cong. Service p, 4216) which accompanied an amendment to 
the surface Freight Forwarder Act abolishing the right of the I1.C.C. to set prior terms and conditions govem- 
ing forwarder-direct carrier compensation agreements, frequent reference was made to existing joint rate 
arrangements between forwarders and direct air carriers, It was there pointed out that forwarders had not 
been permitted to continue their joint rate arrangements with motor carriers after the enactment of the Motor 
Carrier Act of 1935, only because, while the Act permitted motor carriers to agree upon joint rate arrange- 
ments with each other, forwarders were later held by the Interstate Commerce Commission and the Courts not 
to be carriers thereunder in view of the unintended, restrictive definition of motor carrier as "2 common 
carrier by motor vehicle,” This Amendment, too, contained a provision extending the then existing joint 
tate agreements to September 1951. 
10 See for example statement of Congressman Harrington, Hearings on H.R, 3684, 77th Cong., 1st Sess. 
(March, 1941) p. 496. In the debates on the 1950 Freight Forwarder Act amendment, Congressman Halleck, 
a member of the subcommittee said: 
"Well, there are a good many people who thought when the freight forwarders were brought under 
regulation /in 1942/ that their designation as common carriers was clear and understandable. Now 
there is in this bill before us a clarification of that view which, as I say, a lot of us who acted on 
the legislation years ago thought was already there” (96 Cong. Rec, p. 12012) (1950). 
See also statement in H. Rept. No. 1516, 79th Cong. 2nd Session (1946), p. 3:"they /the forwarders/ as- 
sumed as did many others at the time, that Congress had intended to an did provide for the regulation of 
forwarders in part II of the Interstate Commerce Act /Motor Carrier Act of 1935/ .” And see "Factual Back- 
ground” in H. Rept. No, 2489 (July 10, 1950)(1950 U.S. Code, Cong. Service p. 4216). In this Report it 
was said, in speaking of the practice at the time of the enactment of the 1935 Motor Carrier Act: 
"*** from the beginning freight forwarders have dealt with the motor carriers on the basis of con- 
tract, much as other common carriers deal with each other when joint service and joint rates are 
involved ***, The Motor Carrier Act authorized motor carriers to make joint rates with each 
other and with railroads, express companies and water carriers. There was no specific mention 
of the contracts which then existed, and for many years had existed between motor carriers and 
freight forwarders. The forwarders entered into joint rates with motor carriers, on the assumption 
that the Motor Carrier Act contemplated the regulation of their service and authorized continu- 
ance of their arrangements with the motor carriers.” 


} 
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recognized them as real joint rates.’ Congress, then, in authorizing 
the continuance of joint rates was blithely unaware of its use of a "mis- 
nomer", or of the "need" for what respondents now claim to be the sine 


qua non of a "true" joint rate, i.e., "connecting" carriers.” 


Also unaware that there could be no such "animal" as a joint rate 
between forwarders and direct carriers was the American Trucking Asso- 
ciation, an organization of direct motor carriers, which through its 
representative, appeared at the hearing on the adoption of the 1942 
Freight Forwarder Act in favor of a restoration of such rates ona 
permanent basis, and referred frequently to the existing joint rate 
arrangements between his members and forwarders.’ And finally, 


11 For example, see 49 U.S.C.A. Sec. 1009, Historical Note entitled "Effective Date of 1950 Amendment”; 
"Until the expiration of nine months after the date of the enactment of this Act /Dec, 20, 1950/ freight 
forwarders and common carriers by motor vehicle may operate under joint rates or charges in accordance with 
the provisions of subsection (b) of section 409 of the Interstate Commerce Act. . .” 


12 This argument seems so clearly dispositive of respondents’ attempt to redefine for its own purposes what 
Congress has otherwise defined. But there are also other answers to respondents’ contentions that a “true” 
joint rate can exist only between connecting carriers. The only case cited by respondents, St. Louis S. W. 
Ry. Co, v. United States, 245 U.S. 136 (1917) does not support the position that there must be connecting 
carriers, even under conventional regulatory statutes. The essential of a “true” joint rate appears merely to 
be that it must arise out of an arrangement or agreement between two or more carriers (see Thompson v. 
Baltimore & Ohio Railroad Co., 59 F. Supp. 21(E.D. Mo., 1945) and even this has been held in particular 
cases to be too narrow a concept, United States v. Capital Transit Co., 325 U.S. 357, 364 (1945). 

Moreover, interpretations of what may or may not be joint rates under one statute are of “dubious rele- 
vance” in interpreting its meaning in another statute. See United States v. Pennsylvania Railroad Co., 323 
U.S. 612, 621(1945). In Acme Fast Freight Inc., 17 M.C.C. 549 (1939) cited by respondents, the real 
basis for the decision was that under the Motor Carrier Act of 1935, surface forwarders were not cw ered at 
all because not “common carriers by motor vehicle” and were not permitted or required to file even their 
own individual rates (see p. 555). When the Court affirmed this decision in Acme Fast Freight v. United 
States, 30 F. Supp. 968(S.D., N.Y., 1940) (cert. den.) it made clear that it was doing so because 
forwarders were not under the Act at all since they were not engaged in motor vehicle operations, and not 
because of any concept of connecting carriers, through routes, etc. Of course, the Board has held that air 
freight forwarders operating individually must file their own tariffs and are subject to section 403, 

In addition even under a rigid concept of connecting carriers (which Congress has rejected) most air freight 
forwarders could meet the test, for most of them pick up freight from their customers in their own trucks, 
deliver it to the airline at the airport, and then deliver it in their own trucks to consignees at destination air- 
port, The Board has said in Air Freight Forwarder Case 473, 490, 493: the forwarder “uses the services of an 
individual / air/ carrier for the whole or some part of the transportation of such shipments”, suggesting, as 
is quite correct, that many do some part of the surface transportation themselves. The Board, too, has 
said that the air forwarder tariff provide “through rates for the transportation offered” and must set forth the 
“all points between which and the rates at which air cargo will be transported." Air Freight Forwarders 
Case, supra, pp. 490, 500. In Atchison, Topeka & Santa Fe Ry. v. Chicago, 240 F (2) 930 (C.C.A. 7, 
1957) it was held that connecting lines mean “all lines making up a throu h route, ” not merely those having 
direct physical connections. 


The Board argument that a user (2 word whose source we do not know and used by it in the brief for the 
first time anywhere to our knowledge) cannot be a party to a joint rate is unsound and confusing. The joint 
rate agreed upon by the forwarder and the direct carrier is the rate open to the public for the joint service, 
not the rate to the forwarder. Even the Interstate Commerce Commission has held that if it is also a common 
carrier, a motor carrier using the “piggy-back” service of railroad flat cars for transporting truck trailers can _ 
execute joint rate agreements with the railroads providing for joint tariffs to the public for this "joint" service. 


Movement of Highway Vehicles by Rail, 293 1.C.C, 93(1954). See also ft. 19 , post. 


13 John V. Lawrence, Hearings on H. R. 3684, 77th Cong, 1st Session (March 1941) pp, 198, 205, 207, 
218, 239, 243, 258. 
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similarly afflicted with an inability to appreciate that a forwarder could 
not be a party to a "true" joint rate was the Air Transport Association 
which through its then president advised Congress when it was consider- 
ing the Freight Forwarder Act of 1942 not only that it was the Associa- 
tion's view that forwarders were proper parties to joint rate agreements 
with direct carriers but that the Civil Aeronautics Act authorized joint 
rate agreements between forwarders and direct air carriers. This is 
the same Association which as intervenor in the present proceeding, is 
now contending, with no reference whatsoever to its stand in 1941, both 
that the "concepts through service and joint rates comprehend [only] 
direct carriers" and cannot apply to forwarders, and that the Civil 
Aeronautics Act does not authorize joint rate or compensation agree- 
ments between forwarders and direct air carriers. 
4. Section 412 Constitutes An Independent Authority 
' For The Establishment Of Agreements Under 
Which The Air Forwarder May Compensate The 
Direct Air Carrier For Transportation Services 


Performed For The Forwarder, Subject To Other 
Applicable Provisions Of The Act. 


What is the Board's answer to petitioner's contention, seemingly 
otherwise clear from the terms of Section 412 itself, that that Section 
is an independent statutory basis for a direct air carrier and an air 
freight forwarder, as an air carrier, to enter into compensation agree- 
ments? The Board in reply does not claim that Section 412 is not an 
authorizing statute, extending the right to parties named therein to 
enter into the kind of contracts, agreements or arrangements specified 
therein. It could hardly do otherwise in view of both the phraseology of 
this section itself and Board precedent interpreting the Section: : 


14 Edgar S. Gorrell, Hearings on H. R. 3684, 77th Cong. Ist Session (March 1941) pp. 354, 355, His 
views are discussed later in this brief in more detail, 


15 For example, in IATA Traffic Conference Resolution, 6 C.A.B. 631, 641 (1946) the Board said: 

", . « Congress clearly contemplated the establishment of air carrier rates by agreement where it required 
in section 412(a) of the Civil Aeronautics Act that every air carrier se with the Board a copy of every 
agreement, etc, . . or for other cooperative working arrangements” .“* * 00°!" sRes’ |} > The 
consistently and continuously since this decision has approved rate = other agreements among direct air 
carriers in intemational air transportation and has approved the rates themselves adopted periodically by a 
committee of the carriers to whom rate determination has been delegated as a result of the master rate 
agreement, 





12 

The Board does state that the “principal purpose" of section 412— 
but not the only purpose—is "to provide information" to the Board on 
arrangements between carriers which affect air transportation, and that 
“one of its chief functions''—but not the only one—'"from the carrier's 
point of view is to provide anti-trust immunity." (Board brief, p. 14): . 
But it carefully refrains from denying that one of the functions of Section 
412 is to provide for the carriers designated therein a statutory basis for 
undertaking the arrangements specified. The Board's sole answer in fact 
is that Section 412 is "not still another scheme for establishing rates" 
because it does not itself contain any of the detailed provisions of the 
other sections of the Act which are applicable to the Board's control 
over "rates, " and"it cannot [be shown] how the filing, under Section 
412... satisfies" the requirements of these other sections. 

Respondent has built a straw man, however, and then proceeds 
to demolish it with zest. It is made of straw because petitioner has 
never contended that compensation or rate agreements under section 
412 do not have to conform to those other sections of the Act which are 
applicable. On the contrary, all of respondents have ignored petitioner's 
claim that the prohibition in Section 412 against arrangements "in viola- 
tion of the Act" brings into play, wherever appropriate, other sections 
of the Act, and hence section 412 itself does not, as respondent Board 
contends, contain only "general standards without more" (Board brief, 
p. 15). Recognition of the fact that other appropriate sections of the 


Act apply to section 412 agreements also reveals as intemperate hyper- 
bole the argument of American that by reading section 412 as written the 
Board would be "rendered helpless to exercise any regulatory controls 


over such agreements" (American brief, p. 19). 
The truth is that respondent Board's criticism of section 412, as 
well as the criticism by the other respondents, is founded in part ona 


16 

The provision of the Civil Aeronautics Act which extends immunity under the antitrust laws to 
agreements approved by the Board under section 412 is section 414, an independent section distinct from 
412. Section 414 relieves from the operation of the antitrust laws orders made not only under section 412, 
but also those made under section 408 and 409. While section 414 then is dependent for its effect upon sec- 
tion 412 (and 408 and 409), the converse is not true. 
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failure to distinguish between the rate which might (but does not have to) 


be provided for ina section 412 agreement, and the agreement itself 


and other terms of such agreement including the share of the rate which 
each carrier party to the agreement is to receive. If the agreement be- 
tween two carriers (whether direct air carriers, or a direct air carrier 
and an air freight forwarder) eventuates in a rate agreed upon by them 
to be charged to the public, such rate would have to be filed, posted and 
published in accordance with the requirements of Section 403(a); and 
this would bring into play the usual regulatory standards enforced by the 
Board in evaluating rates under Sections 404(a) and (b) and 1002(da), (e) 
and (g). The same would follow if the rate agreed upon were regarded 
as a joint rate to the public. 

If the agreement went further than setting a rate to be charged a 
third person, and provided for the relative share of each participating 
carrier in the rate so established, appropriate and effective sections 
of the Act would apply to that portion of it, too. Thus, if the rate 
agreed upon were regarded as a joint rate, and the participants agreed 
upon a division of such joint rates, then while the division itself would of 
course not have to be filed, posted or published as a tariff under 403(a) 
(quite apart from the questions of whether it would have to be filed under 
Section 412 or under Section 403(d) only if the Board requires) the divi- 
sion itself (or the agreement as to the share each carrier was to get), 
whether between two direct air carriers or between a direct air carrier 
and an air freight forwarder, would have to meet the tests of Section 
404(a) and 1003(h), i.e., whether the divisions are just, reasonable and 
equitable as between the participating carriers or whether they unduly 
prefer or prejudice any of the participating carriers themselves, or 
any other carrier not a party to the agreement. If the rate agreement 
were not technically a joint rate agreement with divisions but one fix- 
ing "compensation" to be received by the direct carrier for trans- 
portation services performed by it, whether from an air freight 
forwarder-carrier or another direct air carrier (a type of rate 
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agreement clearly within the scope of Section 412), 7 then it, too, would 
have to meet the appropriate standards of the Act. It might or it might 
not provide for a rate to be charged by the forwarder for his services 
to the public; whether it did or not, the rate he actually charges the pub- 
lic would of course have to be published as his own tariff under section 
403(a). But as for the essence of the agreement—the compensation 
charged the forwarder by the direct carrier—whether the carrier who 
receives the compensation under the agreement would have to publish 
that as a tariff under Section 403(a) or not, relevant sections of the 
Act would still control. 

Under the R.E.A. contracts the Board does not require the direct 
carriers to publish as a tariff the charges to R.E.A. for carrying the 
R.E.A. freight. Nor does the Board, because of that, deem itself 
"helpless", nor is it heard to concede that in that case "intolerable 
inconsistencies" are produced in the rate-making scheme of the Act 
(Board brief, p. 6). And in the original Board Opinion and tentative 
regulation first issued in the present case, the direct carriers were not 
required to publish as a tariff under 403(a) the agreed-upon rates to the 
forwarder or compensations to be paid by the forwarder. And in that 
original Board decision the Board did not regard itself as without con- 
trol over the validity of the rates because they were entered into as a 
result of agreement. In the R.E.A. orders it has stated flatly that it 
reserved control over determining the "lawfulness" of the rates charged 
the public by R.E.A. and of the division of rates between R.E.A. and 
direct carriers (Petitioner's brief, App. 5); and in the abortive forwarder 
regulations whether compensation in the agreement was "unreasonable, 

17 AN the respondents have totally ignored the “except” clause in section 412(b), added to the Civil 
Aeronautics Act in 1942 when the surface Freight Forwarder Act was adopted in 1942, and have totally 
Se a rn oe ee ee rn Ge ie Seder on 
a ee a el te ee re 
and all carriers mentioned therein, including direct air carriers, to execute compensation agreements. Ex- 
cept to attempt to discredit H. Rept. No. 1172 (77th Cong., 1st Sess.) in general they also completely ig- 


nore the sentence in that report, also quoted in our main brief (ftn. 15) stating the purpose of the amend- 
ment to section 412, 


18 





See footnote 19, below. 
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unduly discriminatory or unduly prejudicial or otherwise inconsistent 
with the public interest" was to be determined in each case by the Board 
itself. (Regs., Part 263.6). 

The provisions of Section 403 (b) do not act as a barrier to, nor 
are they inconsistent with, rate or compensation agreement authority 
under Section 412. If the agreement is construed as providing a true 
division of joint rates agreed upon under 412, respondent certainly can- 
not deny that the division does not have to be filed as a tariff under 403(a) 
and hence Section 403(b) is not applicable at all. The same result would 
follow if it is a compensation agreement: under 412 under which the direct 
carrier receives compensation from another for transportation services 
performed and if that is construed as the equivalent of a division. But 
even if it is decided that the compensation provided therein would have 
to be filed as a rate for a forwarder under section 403 (a) (but we say it 


does not) then the provisions of the first two sentences of 403 (b) are 


19 We maintain, however, that the compensation under section 412 agreed upon to be received by the 
direct air carrier from the other carrier party (whether air freight forwarder or direct air carrier) need not be 
published as a tariff under section 403(a). This would not make it unique or result in any destruction of the 
regulatory process, The division of joint rates, as we have noted, does not have to be published, And when 
the Congress enacted the compensation provisions of section| 409 of the Freight Forwarders Act in 1950, asa 
substitute for joint rates, it provided only that the compensation agreed upon shall be such that it “shall not 


unduly prefer or prejudice any of such participants or any other freight forwarder", a description of the same 


standards in substance that govem the Board in determining the lawfulness of a division of joint rates--point- 


ing out that in effect the two were the same thing, The Committee said: 


"The provision in section 409, as proposed by the bill, which requires the parties to contracts 
to establish just, reasonable, and equitable terms, conditions, and compensation which shall not 
unduly prefer or prejudice any of the participants to such contracts or any other freight forwarder 
closely parallels the provisions of the Interstate Commerce Act which govern divisions of revenue 
among common carriers subject to parts I, II and III participating in joint rates (secs. 1(4) and 
15(6) of pt. 1; secs, 216() and (f) of pt. II; and secs. 305 (b) and 307(e) of pt. III). It is thus clear 
clear that (except where the limitation as to distance applies) the compensation which may be 


agreed upon under the proposed contracts is comparable to compensation which would be received 

under a division of a joint rate rather than to compensation received under a published tariff rate.” 

Compensation agreed upon under section 412 by which a carrier agrees to pay for use of the transportation 
services of the other is the substantial equivalent ofa division under a joint rate which of course is not a tariff 
rate to the public published under section 403(a), and must meet the standards only of section 404(a) and 


1002(h). 
The confusion here is generated by respondents themselves as a result of their employment of the term ” 


“user” for the air freight forwarder, The forwarder does not ship his own freizht “but that of shippers who 
entrust it to him under a complete responsibility contract. He is no more a “user” of a direct carrier than 

is a direct carrier which, under the usual complete responsibility contract to a shipper,accepts on a through 
bill freight destined for beyond its own line. Since the responsibility of originating carrier is from point 

of origin to point of destination, and the shipper looks to it and not to the connecting carrier, the originating 


carrier is, in exactly the same sense that respondents purport to use the term for the forwarder, a “user” of 


the services of the connecting carrier to fulfill and complete its single contract with the shipper. The fact 
that in this sense an originating direct carrier is a user, does not also prevent it from being a carrier entitled 


to enter into an agreement with the second direct carrier to divide a joint rate. Nor would the fact that it 
is in this sense a user require that the second direct carrier file its share of the division as a tariff rate under 
section 403(a), nor would it make section 403(b) applicable to test the validity of such share. Respondent 
Board's catchphrase that the forwarder is a "user whoever and whatever else he may be” (brief, p. 14) should 
with more relevance be transposed this way: a forwarder (just as a direct carrier) is a carrier whoever or 
whatever else he (or a direct carrier) may be. (Cont’d. page 16) 
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complied with by filing, since those require only that the tariffs as filed 
be observed. 

The last sentence of section 403 (b) regarding "free and reduced 
rate" transportation, similarly poses no inconsistencies. That part “ 
obviously applies only if the compensation provided for in the section 
412 agreement has to be filed as a tariff under section 403 (a). But even 
if it does have to be filed (which we deny) American is clearly in error 
in stating that the last sentence of the section contains an "exclusive 
enumeration" of the situations in which reduced rate transportation may 
be agreed upon or furnished (American brief, p. 16). The Board has ©. 
held frequently otherwise. All this sentence does is to insure that the 
Act shall not be construed as prohibiting the Board as a matter of law 
from extending reduced rate transportation to the persons and traffic 
specified?” Other preferences, concessions, or special rates in tariff 
filings can be allowed if they meet the test (as must the special exceptions 
in 403(b), too), of whether they constitute an undue or unreasonable, etc. 
preference or discrimination, etc. , under section 403 (b), and 1002 (d), 
(e) and (g). 

Section 412 then, when read as it must be read, in connection with 
those other sections of the Act which are applicable to the particular kind 
of agreement entered into x “isa statutory basis for authorizing rate and 
compensation agreements between an air freight forwarder and a direct 
air carrier. As so construed, it is no more a "short-cut to rate-making," ns 
as the respondent Board alleges, than are those provisions of the Act 
which authorize divisions of joint rates between carriers and which set 
up the procedures for filing and the standards for determining the lawful- 


ness of such divisions. 


vv 


19(Cont'd. from page 15) It should be emphasized that, despite the respondent's apparent attempt to ~ 
equate the two, we are not concermed here with the application of section 412 (or 404) to the case of a carrier 
(whether a forwarder or a direct carrier) using another carrier to ship its own goods over another carrier, 
Petitioners have never maintained that in that case any agreement or preferential rate would be permissible, 
but in any event that has no relevance here. 


20 See Airline Pass Agreement, 1C.A.A. 677 (1940); Air Passenger Tariff Discount Investigation, 3, C.A.B. sf 
243 (1942); Government Travel Discount Tariff, 6 C.A.B. 825, 832 (1946); Free and Reduced Rate Transporta- 

tion Case, 14C.A.B. 481, 482, 483, fin. 4 (note: the first reference to section -40S¢byinthatioouces 

obviously a typographical error and should doubtless be to 404(b) instead). 


21 As we noted, the phrase “in violation of this Act” in section 412 would bring into force whatever other 
sections of the Act were appropriate to determine the validity of the agreement, 
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The Board has not set forth any authority for 
it to select R.E.A. over other air forwarders 
as the chosen instrument to enter into compen- 
sation agreements under Section 412: 


Respondents' effort to explain away the long-standing Board action 
in permitting the filing and approving of rate and compensation agree- 
ments under section 412 between direct air carriers and REA, and to 
discredit the postulate that this is inconsistent with its rejection of simi- 
lar agreements between the direct air carriers and air freight forwarders 
does not meet the issue. 

The Board apologia rests on alleged "significant differences" 
between REA and air freight forwarders, which, no matter to what 
extent , if any,they may be true, do not bear on the question whether there 
is any distinction as a matter of law which justifies the Board's accepting 
for filing and approving the agreements of direct air carriers with REA 
under section 412 but refusing even to receive such agreements if 
entered into between a direct air carrier and other air forwarders. 

It should not go unnoticed that three principal premises advanced 
in our brief have presumably been accepted by respondent Board. These 
are that: 

(1) The agreements between REA and the direct carriers have 

been consistently accepted for filing and approved by the Board 

under section 412. 

(2) Such agreements can be concluded and approved under this 

section only if REA is an "air carrier" for purposes of such 

section, and Ss 

(3) Such agreements are agreements for rates, fares, charges 

or compensation covered by section 412" 

The main thrust of the Board's brief is directed to show that, 
despite these concessions, there are distinctions between the air freight 
Nee a ee eS 
contract, however, so clearly encompass an agreement on rates that the Board brief significantly makes no 
comparable denial, Petitioner and other air freight forwarders would welcome Board acceptance and ap- 


proval under section 412 of an agreement of the same general nature between them and the direct air car- 
riers, call it what American will. 
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forwarder and the REA which make the latter such a unique kind of 
carrier as to be entitled to air carrier status under section 412 to the 
exclusion of other air forwarders. These differences are contended to 
be differences in the nature of the services performed, and differences 
in the nature of the relationship with the direct air carriers. 

Implicit in the Board's brief in which it is stated that "all air 
forwarders are indirect air carriers, but it does not follow that all- 
indirect air carriers are all forwarders" is the contention that REA is 
not an air forwarder’ This claim appears to be made for the first 
time, so far as we can determine, in the history of the Board's dominion 
over REA, and if made now constitutes a reversal.of what the Board has 
consistently said in prior decisions. Moreover, it does not comport with 
the facts of REA's operation. As long ago as 1941 when the Board first 
assumed jurisdiction over REA, the vital issue was not whether REA 
was or was not a forwarder, for that appeared to be clearly conceded, 
but whether it was an indirect carrier subject to the Act. The Board 
said in that case, in holding that REA was an indirect carrier and hence 
subject to its jurisdiction, that an intent was manifest in the Act to 
embrace "those who as common carriers, forward by air, whether 
Railway Express or some other type of forwarder oa This characteriza- 
tion was repeated with approval in the first general Air Freight Forward- 
er case (9 C.A.B. 473, 477) (1948). And in the latter decision also, 
the Board in defining the scope of the investigation, emphasized that it 
included "tan inquiry as to the extent to which there is or may be a gen- 
eral need for air freight forwarder, air cargo forwarder, air express 
forwarder, or other similar indirect air carrier services." (id., p. 
476). There has never presumably been any previous claim that REA 
is not an indirect carrier air forwarder. 

It is true of course that there are some operational distinctions 
between air freight and air express but these are essentially distinctions 


23 Board Brief p. 23. American says that "Contrary to Petitioner's assertions REA is not an ‘air freight 
forwarder." ” (American brief p. 36.) We seduously avoided making any such assertion, always referring 
to REA as an “air forwarder” or an “air express forwarder.” 


24 


Railway Express Agency, Inc. -- Certificate of Public Convenience and Necessity, 2 CAB 531, 539 
(1941). 
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of speed, the personalized service and the premium rate accordingly 
charged. It was this distinction which the Board felt might be lost by 
granting REA an air freight forwarder permit, to "commingle" both 
types of service in one agency. While there may be distinctions then 
between the nature of the services performed by an air express forwarder 
and an air freight forwarder, the distinction is one between air express 
and air freight, perhaps of importance to the public but of no significance 
under the Act in justifying a denial of section 412 to one and a grant of it 
to another” In truth, as we noted in our brief (p. 21, ftn. 14) air freight 
forwarders under this authority can render an expedited express service, 
and many of them are so doing under special tariffs sd 

The Board brief states that REA was engaged in the air express 
business long before air freight forwarders first received operating 
authority and even before the Civil Aeronautics Act was enacted (p. 23). 
We find it difficult to fathom what significance this can have in a resolu- 
tion of the question at issue here, particularly when its brief subsequently 
concedes that "the particular persons or companies rendering express 
service are of course of no importance as such." (Board brief, p. 24, 
ftn. 20) i The age of REA could conceivably have relevance only if it 
could be established that an exception under section 412 was carved out 
for it when the Civil Aeronautics Act was enacted, but the Board brief 
wisely refrains from taking this further argumentative step, for there is 
nothing in the Act to indicate that any such singular favoritism was 
intended. Section 412, as this Court has said in National Air Freight 
Forwarding Corp. v. C.A.B., 197 F. (2) 384, 389 (C.A., D.C.) (1952) 
is "applicable to relationships which existed at the time of the Act's 
passage"' as well as those created prospectively; if rate or compensation 
25 9 CAB 473, 481(1948). “The difference between air express and air freight lies principally in the 


ground and accesorial services provided and in the amount of the rates charged shippers for their respective 
services. Air freight is carried at rates usually less than half those assessed against air freight.“ 


26 It is not without its irony that the direct carriers who in this case are seriously espousing “fundamental” 
differences between air express (REA) forwarders and air freight forwarders strenously contended in the Air 
Freight Forwarder case, p. 487, that "the differences between air freight and air express are not important” 
and that the two should be merged into a single air cargo service to be rendered under a single tariff. Their 
purpose there, of course, was to get a unified operating authority for REA which they could thereafter trans- 
fer to their own wholly owned company, Air Cargo, Inc. when they were ready. (pp. 483-484.) 


27 Nor presumably how long they have been in business. 
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agreements for air forwarders and direct carriers are to be barred 
from filing under that section, it operates on previously existing agree- 
ments and relationships of this nature, if any, as well. 

In further vindication of its claim that REA may be treated differ- 
ently from the air freight forwarder under section 412, the Board brief 
says that REA "may in a sense" beconsidered the ''express division" of 
such carriers (p. 24), but fails to point out in just what sense they mean. 
The brief of American calls it the "agency of the airlines for the render- 
ing of their air express services."' (p. 36.) Plainly what is being 
attempted here is a verbal disparagement of the independent status of 
REA as an independent forwarder rendering express packages to the 
carriers, and its debasement to that of an agent for the direct carriers, 
and hence presumably the claim, not quite openly expressed, that it is 
not even an indirect carrier under section 412. In contrast, says the 
Board brief, the air freight forwarder is a "shipper vis-a-vis the direct 
air carriers."" Unfortunately for this argument, the Board itself has 
previously announced in clear-cut terms what the status of REA is under 
the contracts with the airlines, and this is squarely at odds with what 
its brief now says. For in The Air Freight Forwarder Case (9 CAB 473, 
479) (1948) the Board said: ''The air express contracts under which REA 
operates require REA to furnish adequate personnel and facilities for 
operating as an independent contractor, and not as an agent of the air 
company . . . and to make the air express business satisfactory to the 
public and to the air carrier." Moreover, briefs of all respondents 
eloquently avoid any reference to the fact that REA is owned, not by the 
airlines for whom it acts as an air express forwarder, but by the rail- 
roads in its entirety. All of the capital stock is held by 70 different 
railroads; 15 of its 16 directors are with railroad affiliations and none 
with any air carrier affiliations; and all of its earnings are distributed 
annually among the railroads over which it operates and not among the 


airlines. (9 C.A.B. 473, 478, supra.) In the 1955 Air Freight Forward- 


er Investigation, (E-9532, pp. 9-10) the Board rejected the application 
by the airlines for its wholly-owned corporation, Air Cargo, Inc., to 
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operate as a "jointly-owned forwarder." But such ownership relation- 
ship is of course not present in the case of REA and the airlines. 
Respondents therefore can find cold comfort in their efforts to 
. establish a substantial difference between REA and the other forwarders 
in the degree of their independence from the airlines. Even if estab- 
lished, it could at best have relevance to the issue here only if REA 
were not an "indirect air carrier" under section 412 so that the airlines 
could be considered as executing such agreements with an agent. But 
the Board of course has held REA to be an indirect air carrier and its 
only authority to control REA is the result of such status. And of course 
the Board has expressly approved such agreements under Section 412, 
a section which is applicable solely to agreements between two or more 
carriers. 

The Board additionally argues as an apparent justification for its 
differing treatment of REA that "no rates are published by such direct 
carriers applicable to REA shipments" (Board brief, p. 24) whereas, it 
is implied, and correctly so, that the direct carriers publish regular 
rates in tariffs by which other air forwarders than REA must abide. 
This is indeed an interesting example of proof by bootstrap. For the 
only reason the direct carriers do not publish rates for REA is that the 
Board has authorized them to establish such rates by agreement under 
section 412 and to dispense with their publication. And the reason rates 
are published in tariff filings by airlines for other air forwarders is 
that the Board has rejected the application of section 412 to agreements 
between the airlines and other forwarders. A statement of the differing 
treatment here is of course merely a statement of the very matter in 
issue and not proof of any statutory authority for the discrimination in 





treatment. 
The transparent nature of the attempt to make of REA a "chosen 
> instrument" so as to justify the approval of REA-airline agreements 
Y under section 412 and rejection for filing of other forwarder-airline 
agreements is pointed up by the desperate offer implicit in the brief of 
respondent Air Transport Association which negotiates the agreements 
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with REA on behalf of the direct air carriers. After many years of rate 
and compensation agreements between the REA and the airlines, Air 
Transport Association is now apparently making a veiled offer to abandon 
both REA as an independent forwarder and the agreements with REA as 
such forwarder in order to reduce the impact of this argument But 
whatever it may do in the future and however the status may be later 
altered to convert it into a wholly-owned agency, this certainly cannot 
be changed: for fifteen years REA, as an air forwarder and an indirect 
carrier performing services of similar nature to that of other air for- 
warders, has been authorized to enter into rate agreements with direct 
air carriers under section 412, while the Board has denied this right at 
the threshhold to other air forwarders. 


The argument by respondents that there are differences in the 


nature of the services rendered by REA and other air forwarders would 
better, we should point out, be addressed to the Board when the Board 
comes to pass upon the merits of the compensation fixed in such agree- 
ments, and the other terms thereof, after they have been executed be- 
tween the direct carriers and the other forwarders and received for 
filing by the Board. Differences in the nature, the extent, the details 
or the form of the services rendered, between REA and other air for- 
warders, or between other air forwarders themselves, may well affect 
the extent and amount of allowable compensation paid by the forwarder 
to the direct carrier and may of course justify differing treatment of 
different forwarders. It can have no bearing however on the status of 
all of them as air forwarders for rate and compensation agreement pur- 


poses under section 412. 


* * * * 
Several other matters referred to in the brief of the various 


respondents require corrective comment. 
A. First, is the attempt of respondents to discredit the effect of 
House Rep. No. 1172 (77th Cong. , 1st Sess. , 1941) from which we 


28 ATA brief, p. 35: “The present agreement expires July 31, 1959, at which time if the Agency is to 
continue in the express business, a new agreement will have to be filed with the Board. What the status 


of the Agency will be at that time,is, of course, impossible to conjecture.” 
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quoted in our principal brief as reflecting the categorical opinion of the 
House Committee at the time of the passage of the 1942 Freight For- 
warder Act that the Civil Aeronautics Act permitted "air forwarders to 
enter into joint rates with operating air carriers." (Pet. brief, p. 24, 
ftn. 15). To support its attack, the Board uses Congressman Wolverton's 
description of joint rates for a forwarder as an "absurdity." 

In view, however, of the long history of the existence of joint 
rates between surface carriers and forwarders before 1935 and their 
Congressional continuance until 1951, and in view of the frequent refer- 
ences in authoritative House Committee reports, which received the 
approval of the full Committees, to joint rates with forwarders as an 
accepted practice, Mr. Wolverton's ambiguous characterization of them 
can certainly be taken as no more than an expression of either his own 
personal dislike for them or his own individual view that they were an 
impossibility. But even he could hardly have meant they were a literal 
or legal impossibility since he voted then and in 1946, and in 1950, to 
continue them in the motor carrier field down until about the end of 1951. 
And it only is for establishing that joint rates cannot possibly exist 
(because "connecting" etc. carriers are necessary) that the Board brief 
cites Mr. Wolverton. It cannot be said then -- if his statement is to be 
read as a declaration that forwarder-direct carrier rates are structur- 
ally impossible -- that Mr. Woiverton "contradicted without challenge 
on the floor of the House" anything in Committee Report No. 1172, be- 
cause he was not only challenged on this by statements in 1946 and 1950 
House Reports and by what the full Committee and the House actually did 
in 1942, 1946, and 1950 in continuing joint rates, but even challenged it 
himself at the same time by voting for an extension of the existence of 


forwarder-carrier joint rates ae 


29 See Board brief, p. 20. As we noted in our principal brief, this was said by the Court in Chicago v. 
Acme Fast Freight Co., 336 U.S. 465 (1949) about a statement by Mr, Wolverton on the floor of the House 
as to the meaning of a provision, not involving air carriers, of the Freight Forwarder Act contrary to a state- 
ment on the same provison in the House Report. 


30 Moreover, even taken strictly by itself, the quoted statement of Mr. Wolverton does not under any view 
directly refute the statement in the Report that air forwarders have the right under the Civil Aeronautics Act 
to enter into joint rate agreements with direct or “operating” air carriers, He gave it as his opinion simply that 


the maintenance of a joint rate by a “carrier and a shipper” would be an absurdity.” His attention was focus- 
ed on the surface Freight Forwarder Act in which the surface forwarder was not defined as a carrier, and it was 
this to which his statementiwas addressed; ** . He was not speaking with reference to what the Civil 
Aeronautics Act did or did not provide; and hence on this ground alone his expression cannot be regarded as 
“contradicting” the Report's own construction of the particular provision of the Civil Aeronautics Act referred to, 
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Again the Board brief seeks to minimize the impact of the House 
Report by referring to the quotation from House Report 1172 as a "single 
statement" in such Report (Board brief p. 22). This is clearly just not 
so, however, for the same Report contains another separate statement 
to the same unequivocal effect.” But, as we indicated in our original 
brief, even more important than what the Committee Report said, and 
independent of any doubts respecting its authoritativeness, is what the 
entire Congress did following the submission of the Report. It enacted 
amendments to Sections 412 and 1003 of the Civil Aeronautics Act in line 
with the statements in the House Report regarding the existence of air 
forwarder-direct air carrier compensation agreement and joint rate 
authority, and restricting the right. of air forwarders to execute compen- 
sation agreements and joint rates with surface forwarders. This was 
done in order to prevent evasion of the new surface Freight Forwarder 
Act it was adopting. These restrictions, as we have said, could make 
sense only if the full Congress was in accord with the statements in the 
House Report that, but for amendments, air forwarders had a right to 
execute joint rate and compensation agreements with all direct carriers, 
surface or air. (Pet. brief, pp. 22-23.) 

Another basis for attack by the Board brief is its claim that the 
"force" of the statement in the House Report is "seriously weakened" 
because "it relates to a subject matter with which the Committee was 
not directly concerned" and which it proposed to leave "undisturbed." 
The Board brief says that the Committee was "admittedly" not concerned 
with "changing in any manner" the "existing relationship between air ’ 
freight forwarders and direct air carriers."" (Board brief, p. 22.) Itis 
difficult to understand quite what this means. If it means that the Com- 
mittee did not recommend any change in the existing right of air forward- 








ers to enter into joint rate and compensation agreements with direct air 


31 House Report No, 1172, p. 23; "S. 210 requires that regular published tariff rates shall be paid by freight 


forwarders to air carriers. The Committee substitute contains no such provision, and leaves unchanged the 
provisions of the Civil Aeronautics Act relating to the rates to be paid to air carriers. The Committee sub- 
stitute does, however, amend present law so that an air forwarder may not have joint rates to a carrier subject 











to the Interstate Commerce Act, as now authorized under section 1003 of the Civil Aeronautics Act.” S. 210 
was the earlier bill. 
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carriers, because it was engaged in enacting surface forwarder legisla- 
tion, we make no denial. This only serves to prove our very point, 
that such rates and agreements are permissible under the Civil Aero- 
nautics Act. But if it means that the statements in the Report regarding 
air forwarder-direct air carrier agreements under the Civil Aeronautics 
Act are not entitled to weight because the Committee had no direct con- 
cern with the applicable sections of the Act regarding rate and compensa- 
tion agreements, this is in effect a suggestion that Congress tags amend- 
ments onto sections of Acts while wearing blindfolds. How the Committee 
could decide in what way it needed to amend sections 412 and 1003 with- 
out coming to an authoritative understanding as to the construction of 
these sections without the amendments would be a very neat trick indeed. 
Moreover, this isn't what the Board itself has said about this same Report 
(No. 1172) in the Universal Air Freight Corp. Investigation, 3. C.A.B. 
698, 706 (1949). There it cited with approval and quoted at length from 
certain portions of this very Report as indicating Congressional intent 
that forwarders were to be included in the Civil Aeronautics Act. After 
quoting significant portions of this Report, the Board went on to say in 


the Universal case that in fact the Committee was very much concerned 


with the relationships between air freight forwarders and direct air 
carriers. The Board said there: 


"This legislation [Surface Forwarder Act] included 
certain amendments to the Civil Aeronautics Act with 
respect to permissible activities of air carriers not 
directly engaged in the operation of aircraft in air trans- 
portation. Such persons were therefore under considera- 
tion and the Civil Aeronautics Act was one of the objects 
of amendment. Accordingly, it is a reasonable deduction 
that by allowing the wording of Section 1(2) and 401 to 
remain unchanged Congress gave tacit approval to the 
Board's interpretation that forwarders are within its 
jurisdiction." 


In short, the Board said then that the Act was under consideration 
at that time and used the inaction of Congress in making any change, in 
support of its existing interpretation. Its counsel should not be now heard 
to say the very opposite, and that hence anything the Report said about 
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air forwarders under the Act is of no moment because "it relates to a 
subject matter with which the Committee was not directly concerned." 

As a final effort at repudiating House Report No. 1172, the Board 
brief, in view of the fact that the Report had not been submitted to the 
members of the Committee, dismisses it because "it cannot be known 
who else held the same view" as to the conclusion therein that the Civil 
Aeronautics Act authorized air forwarder-direct air carrier joint rate 
and compensation agreements. The Air Transport Association brief 
attacks the Report statement in the same vein, claiming that it is "an 
entirely unfounded gratuitous remark by the anonymous staff member of 
the House Committee who drafted the report.'' We have already empha- 
sized enough that all of Congress, by enacting amendments to sections 
412 and 1003 must be regarded as accepting the construction that the 
Report itself placed upon forwarder-direct air carrier rate and compen- 
sation agreements under this Act. But we also do know that there were 
others outside of Congress who held the same view and these others 
were not so "anonymous", and we hardly think in view of their identity, 
that the Air Transport Association intervenor would want to characterize 
their views by as strong an adjective as "unfounded." For one who held 
the same view that the Civil Aeronautics Act permitted joint rates and 
compensation agreements between air freight forwarders and direct 
air carriers at that time was the Air Transport Association itself. 

During the debates on what became the 1942 Surface Freight For- 
warder Act, the then President of ATA wrote two letters to the same 
House Committee requesting that the new act should make provision for 
joint rates by surface carriers with either airlines or with forwarders 
by air.” These letters have been mentioned before in this brief. The 
ATA intervenor here (of which American is also a member) at that time 
proposed inclusion in the Surface Freight Forwarder Act of a provision 
that would permit a surface freight forwarder to establish through ser- 
vice and joint rates, fares and charges with a direct air carrier subject 


to the Civil Aeronautics Act of 1938. Its recommendation was based 
32 





Hearings on H.R. 3684, 77th Cong. 1st Sess. (March 1941) pp. 354-355. 


RG 
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upon the expressed opinion that direct air carriers were already permit- 
ted under the Civil Aeronautics Act to enter into joint rate agreements 
with all forwarders, and that the omission of the same authority from 
~ the proposed surface legislation was an "oversight."" Congress, of 
course, later modified the form of the 1942 legislation to substitute 
"assembly and distribution" rates for joint rates between surface for- 
warders and motor carriers, and consequently thereafter amended 
412(b) and 1003 of the Civil Aeronautics Act to restrict air freight for- 
x ’ warders from permanently entering into rate agreements with direct 

surface carriers as a method of circumventing the prohibition against 


- joint rates between surface forwarders and direct surface carriers. 
. But the point is that Congress deemed these amendments necessary be- 
J cause it accepted the evaluation by both the Committee Report and by 


ATA of the meaning of sections 412 and 1003, an evaluation now silently 
but vigorously repudiated by ATA and some of its individual member 
intervenors in this case. 

B. The American brief (p. 40) quotes a statement by Mr. Wolverton 
on the House floor during the 1950 debates on the amendments to the 
surface forwarder legislation, and summarizes this statement as indi- 

| cating a recognition by Mr. Wolverton that surface "freight forwarders 
in their relations with direct carriers were and would continue to be 
treated the same as other shippers." In the statement quoted, Mr. Wol- 
verton states that surface forwarders "are not common carriers in their 
relationship to the carriers whose services they utilize." 
But even taking this statement by itself, not only is American's 

\ summary of it a clear misdescription, but the statement is contradicted 

by his own words spoken immediately prior to the part quoted, and which 





American significantly omits. In that part of the speech omitted, in 
giving his views as to what the 1950 Act would accomplish, Mr. Wolver- 
ton said: 


"This bill recognizes them as common carriers, as 
I have set forth in my statement. There has been con- 
siderable difficulty on the part of some in deciding the 
question as to whether forwarders are or are not common 
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carriers. The services that they perform to the ship- 
pers are definitely of a common carrier character and 
they have been so recognized, put unless this bill is 


enacted they are not recognized as common carriers 


as between themselves and the carriers whose services 
they utilize."' (96 Cong. Rec. 12004) 


It is obvious then that even in Mr. Wolverton's view surface 
freight forwarders were not to continue to be treated as shippers in 
their relationships with carriers under the proposed amendment but 
were to have the status of common carriers. But instead of being per- 


manently restored to their long-standing right to execute joint rate 


agreements with surface carriers -- a right which they enjoyed and 
practiced under Congressional sanction even at the very moment that Mr. 
Wolverton was speaking -- this legislation restored a modified right in 
the form of compensation agreements on a limited mileage basis. The 
very point stressed in our main brief, and apparently with which even 
Mr. Wolverton himself appears to agree is, that if a narrow and doubt- 
lessly unintentional definition of those subject to the Motor Carrier Act 
of 1935 had not permitted the surface forwarders to be read out of that 
Act completely and not subject to the jurisdiction of the I.C.C. atall, 
because not a "common carrier by vehicle'', they would have been en- 
titled to continue to enter into joint rate agreements with direct surface 
carriers because that Act authorized the carriers covered thereunder 

to execute such agreements with one another. From 1935 on, while 
continuing to operate under joint rate agreements through successive 
Congressional extensions, the surface forwarder sought a recoupment 

of his rights in the face of powerful opposition from direct surface for- 
warder interests. He succeeded in 1950 in obtaining only a limited 
return of these rights on a permanent basis. But as we have stressed, 
while all this was going on and with Congress aware of the error of 
omission in the 1935 Motor Carrier Act, it enacted the Civil Aeronautics 
Act, which, as the Board itself has said, did include jurisdiction over 
air freight forwarders as air carriers. The joint rates and compensation 


agreements allowed thereunder to the air forwarders are simply those 
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which the surface forwarder lost as a result of the failure of the 1935 
Motor Carrier Act to cover him at all. 


A considerably more balanced and much more accurate account of 
the history and purpose of the surface forwarder legislation was given 
in remarks to the House and in the colloquy with other Members at the 
same time as Mr. Wolverton's remarks, by Congressman Beckworth, 
the chairman of the subcommittee drafting the bill. His remarks dis- 
close that the primary purpose of the 1950 legislation was in fact to 
return to the surface forwarders at least some degree of the rights 
originally theirs, and which despite attempts to do so by Congress in 
1942 and 1946, had been thwarted "through some misunderstanding with 
the I.C.C." (96 Cong. Rec. 11999-12000, 12002) 

C. The Board says that "basically" the 1942 amendments to the 
section 412 (b) and 1003 (b) prohibiting "joint rates" and compensation 
agreements between air freight forwarders and surface direct carriers 
were "undeniably aimed at containing the very practice petitioner seeks 
approval of here" (Board brief, p. 20). They view it as "ironical" 
that petitioner should rely on this "containing" legislation to support its 
position. If the Board is implying here that it is ironical to rely on 
Congressional amendments of an Act tacking on an exception as an aid 
to construction of the meaning of the Act without the exception, it none- 
theless does not deny that such a canon of interpretation is correct. But 
in any event, it is only by turning history inside-out that the surface 
forwarder legislation between 1942-1950 can be characterized as aimed 
at containing forwarder practices. We have said enough about this before 
in both the present brief and our principal brief not to require repeating 
now. But we do want to re-emphasize that an analysis of the treatment 
of surface forwarders under federal legislation from before 1935 down 
through and beyond 1950, which concludes that it was designed by 
Congress to restrict the practice of surface forwarders, is a plain inver- 
sion of legislative history. 
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CONCLUSION 

Respondents have failed to disprove petitioner's case that the 
Board has perverted the meaning of sections 404 and 412, in violation 
not only of their plain meaning but of the authoritative construction 
given to these sections by Congress. "Air carrier" includes by defini- 
tion in section 1 (2) an "air freight forwarder ," and there is nothing to 
show that the term is used with any different meaning in section 404 and 
412. "The inclusive nature of the category precludes a narrow meaning." 
Delta Airlines Inc. v. Summerfield, 347 U.S. 74 (1954). Nor has the 
Board satisfactorily established any statutory premise for its differing 
and inconsistent treatment of R.E.A., an air forwarder, andits authori- 
zation to R.E.A. to execute compensation agreements with the direct 
air carriers under section 412. That the Board may have administrative 
reasons for selective treatment of R.E.A. is not enough. As this Court 
has very recently stated in American Overseas Airlines, Inc. v. Civil 
Aeronautics Board (No. 12579, decided January 23, 1958) "matters of 
general policy, apart from the terms of this statute, are not to be used 
as guides for decision" by the Board. The Board's construction is not 
“reasonable ,"' as its brief otherwise contends, in the light of the language 
of the Act, the history both of amendments thereto and of surface for- 
warder legislation, and the favored treatment accorded R.E.A. by the 
Board. But coming up for issue squarely now for the first time under 
the Act, their decision on this important question ought to be not simp”, 


reasonable; it ought to be required to be right®° 


Respectfully submitted, 


LOUIS P. HAFFER 
802 Ring Building 
Washington 6, D. C. 


Attorney for Petitioner, 
Airborne Freight Corp. , and 
For Amicus, 
Air Freight Forwarders Association 


33 The Board's citation of American Airlines, Inc. v. Civil Aeronautics Board, 178 F(2) 903, 908 to sup- 
port their position that the Board decision here must be upheld if its construction of the Act is “reasonable, * 
is wide of the mark. In that case, the statement was made with reference to whether the Board was justified 
in setting up a separate class of carriers known as air freight forwarders, and whether its findings of facts 
justified exempting that class from certain requirements of the Act, as the “plain intent” of section 1(2) 
permitted the Board todo. It did not deal, as here, with a clear question of law; there are no “findings” of 
the Board here which must be sustained if supported by the record. (Cont'd. page 31) 





JOHN A. KENDRICK 
Investment Building 
Washington 5, D. C. 


Attorney for Intervenor, 
Shulman, Inc. 


WILLIAM O. TURNEY 
2001 Massachusetts Ave. , N.W. 
Washington 6, D. C. 


Attorney for Intervenor, 
Acme Air Cargo, Inc. 


33 (Cont'd.) from page 30. 

The Court's reliance, in the above case (pp. 906, 907), on Unemployment Compensation Commission 
v. Aragon, 329 U.S. 143, 153-154 shows that it understood correctly that the rule is applicable only when 
the question is whether a factual “finding” falls within the purview of a “broad statutory term.” 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Intervenor, the question is whether 
the Civil Aeronautics Board, under sections 403, 404 
(a) and 412 and other applicable provisions of the 
Civil Aeronautics Act, can permit air freight for- 
warders to enter into agreements with direct air car- 
riers providing for rates lower than those paid by 
other users of the direct air carriers’ services. 
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COUNTERSTATEMENT OF THE CASE 


The petition requests review of Order No. E-11137, 
March 18, 1957, of Respondent Civil Aeronautics 
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Board. This order, which involved one of numerous 
aspects of a proceeding known as the Air Freight For- 
warder Investigation, reaffirmed prior decisions by Re- 
spondent and held that the Civil Aeronautics Act did 
not permit air freight forwarders to enter into agree- 
ments with direct air carriers providing for rates 
lower than those paid by other users of the direct 
air carriers’ services. (Tr. 351-56) 


Three types of air transportation for property are 
now provided the general public—‘‘air express’’, a 
service pre-dating the Civil Aeronautics Act of 
1938 which has been an expedited priority service with 
rates geared for the small package business (under 
50 pounds) ;* “‘air freight’’, a service inaugurated 
in 1944, which does not bear the priority of air ex- 
press but has rates more attractive to shippers with 
larger shipments” and ‘‘deferred airfreight,’’ a serv- 
vice inaugurated in 1956 which has the lowest priority 
of carriage but also bears the lowest rates.” 


In addition to the airlines or ‘“‘direct air carriers”’ 
which provide all three types of air transportation 
of property, there are three different types of ‘‘in- 
direct carriers’’, persons which hold themselves out 
to the public as providing air transportation as 
common carriers but which do not in fact operate any 





1 Air Freight Forwarder Case, 9 C.A.B. 473, 478, 481-83, 488-89 
(1948) ; Air Freight Case, 10 C_A.B. 572, 578, 587 (1949). 


2 Air Freight Forwarders Case, 9 C.A.B. 473, 481, 488 (1948) ; 
Air Freight Case, 10 C.A.B. 572, 578 (1949). 

® Railway Express Agency v. Civil Aeronautics Board, 243 F. 2d 
422, 424 (D.C. Cir. 1957). 
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aircraft :* (1) the Railway Express Agency, Inc., which 
is the exclusive agency of all direct air carriers under 
a pooling agreement approved by the Board for 
the rendering of air express service;* (2) air freight 
forwarders, first authorized in 1948, which are inde- 
pendent middlemen buying and reselling for their own 
profit the air express, air freight or deferred air freight 





***Pirect air carrier’’ and ‘‘indirect air carrier’’ are words of 
art reflecting the distinction created by the definition of ‘‘air car- 
rier’’ in Section 1(2) of the Civil Aeronautics Act, which reads: 


“*As used in this Act, unless the context otherwise requires 
... ‘Air carrier’ means any citizen of the United States who 
undertakes, whether directly or indirectly or by a lease or 
any other arrangement, to engage in air transportation: 
Provided, That the Board may by order relieve air carriers 
who are not directly engaged in the operation of aircraft in 
air transportation from the provisions of this Act to the 
extent and for such periods as may be in the public interest.’’ 
(52 Stat. 973, 977, 49 U.S.C. 401 (2).) 


The foregoing proviso permits the Board to grant operating 
authority to indirect air carriers by means of an exemption rather 
than the ordinary form of certificate of public convenience and 
necessity required for direct air carriers. See American Airlines 
v. Civil Aeronautics Board, 178 F.2d 903 (7th Cir. 1949). In 
administering the Act, the Board has further recognized that 
several provisions of the Act referring solely to ‘‘air carrier’’ are, 
by reason of their context, only applicable to ‘‘direct air carriers.”’ 
American Airlines v. Civil Aeronautics Board, 178 F.2d 903, 909 
(7th Cir. 1949) ; Railway Express Agency, Grandfather Certificate, 
2 C.A.B. 531, 539-41 (1941). 


5 See Railway Express Agency, Grandfather Certificate, 2 C.A.B. 
531, 532-33 (1941), Air Freight Forwarder Case, 9 C.A.B. 473, 
478-80 (1948), Railway Express Agency—Uniform Air Express 
Agreement, C.A.B. Order No. E-9876, Dec. 27, 1955 (mimeo.), 
Air Freight Forwarder Investigation, C.A.B. Order No. E-9532, 
Aug. 30, 1955, p. 46 (Tr. 263). The first of the foregoing cases 
held that REA was an ‘“‘indirect air carrier.’’ 
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services of the direct carriers and the Railway Ex- 
press Agency;*® and (3) cooperative shippers associa- 
tions, first authorized in 1956, which are associations 
of shippers operating on a non-profit basis which ship 
property on behalf of their members to secure for them 
the benefits of volume rates or improved services made 
possible by the establishment of a middleman to per- 
form this function.’ 


The jurisdiction of Respondent over these three 
types of indirect air carriers, the applicability of vari- 
ous provisions of the Civil Aeronautics Act to their ac- 
tivities, and the legal relationships between each type 
of indirect air carrier and the direct air carriers have 
been matters receiving constant Board attention since 
the first years of its administration. 


The first case involving the status of air freight for- 
warders was Universal Air Freight Corp.—Investiga- 
tion of Forwarder Activities, 3 C.A.B. 698 (1942), 





®See National Air Freight Forwarding Corp. v. Civil Aero- 
nautics Board, 197 F.2d 384, 385 (D.C. Cir. 1952); Air Freight 
Forwarder Case, 9 C.A.B. 473, 490-94, 497-98, 530 (1948); Air 
Freight Forwarder Investigation, C.A.B. Order No. E-9532, Ang. 
30, 1955, App., pp. 13-23 (Tr. 53-63); C.A.B. Economie Regula- 
tion, Part 296.2(a), 14 CFR 296.2(a) (1956) (Tr. 331). Air 
freight forwarders had first been held to be ‘‘indirect air car- 
riers’’ in Universal Air Freight Corp.—Investigation of Forwarder 
Activities, 3 C_A.B. 698 (1942). 


TSee Air Freight Forwarder Investigation, C.A.B. Order No. 
E-9532, Aug. 30, 1955, pp. 21-29 (Tr. 238-46) ; C.A.B. Economic 
Regulation, Part 296.2(b), 14 CFR 296.2(b) (1956), (Tr. 331- 
32). Cooperative shippers associations had first been held to be 
indirect air carriers in Consolidated Flower Shipments, Inc.—Bay 
Area, 16 C.A.B. 804 (1953), affirmed, Consolidated Flower Ship- 
ments, Inc.—Bay Area v. Civil Aeronautics Board, 213 F.2d 814 
(9th Cir. 1954). 
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| which drew industry-wide attention and a case in which 
: all domestic airlines actively participated. The Board, 
. following and adopting a long line of I.C.C. and court 
eases applicable to surface freight forwarders, found 
that the air freight forwarder occupied a dual status: 
as shipper in its relationship with the underlying car- 
rier and as common carrier in its relationship with the 
general public. Because of this holding out to the pub- 
lic, the Board found the air freight forwarder to be 
an ‘‘indirect air carrier’’ subject to the Board’s juris- 
diction. Authorization to operate was withheld, how- 
¥ ever, the Board finding the air freight forwarder’s 
activities not in the public interest. 


After World War II, the Board instituted an inves- 
tigation to determine whether it should then grant 
authorizations to air freight forwarders. Most air- 
lines opposed any such step, in part because of their 
belief that air freight forwarders would demand rate 
concessions. The Board, however, found a temporary 
authorization of air freight forwarder operations to 
be in the public interest and assured the airlines that 
the Act prohibited the feared pressures for prefer- 
ential rates: 


“Tf air freight forwarders operate, they will be 
required to ship the merchandise which they 3 
handle over the direct air carriers at tariff rates | 
set by the air carriers themselves. * * * We realize ; 
that forwarders through their control of a sub- | 
stantial volume of traffic will possess power to ! 
exert pressure on the direct carriers to establish | 
rate structures with spreads favorable to the for- 
warders, irrespective of costs. However, under 
the Act, we possess ample authority to deal with 
any such situation that may arise. It has been 
pointed out heretofore that so far as the direct | 
air carrier is concerned the forwarder will have | 
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the status of a shipper and under the Civil Aero- 
nautics Act no shipper can be granted a preferen- 
tial rate. Rates must be reasonable, nondiscrimi- 
natory, nonpreferential, and nonprejudicial as 
required by section 404(b) of the Act.”? Aur 
Freight Forwarder Case, 9 C.A.B. 478, 493-94 
(1948).° 


The present proceeding was instituted in 1953 to 
determine whether and under what terms and condi- 
tions the authorization for air freight forwarders 
should be renewed. (Tr. 1-3) The question now be- 
fore this Court was just one of a myriad of issues in 
the omnibus proceeding. After extensive hearings, 
the Examiner issued a 150-page initial decision on 
December 2, 1954, which concluded, inter alia, that for- 
warders had the right to enter into preferential rate 
agreements with direct air carriers under Section 404 
(a) of the Act. (Tr. 152-72) Respondent vacated this 
part of the initial decision (Tr. 248, n. 30a) and in- 
itially split two ways on the issue of preferential rates. 
Three members of the Board doubted the applicabil- 
ity of Section 404(a) but concluded that under Sec- 
tion 412(a) of the Act, air freight forwarders could 
be permitted to enter into preferential rate agreements. 
(Tr. 247-54, 266) Two members concluded that for- 
warders were not authorized to enter into agreements 
for special rate concessions with direct air carriers. 
(Tr. 267-83) 





8 Differing aspects of this case were affirmed in American Air- 
lines v. Civil Aeronautics Board, 178 F.2d 908 (7th Cir. 1949) 
and National Air Freight Forwarding Corp. v. Civil Aeronautics 
Board, 197 F.2d 384 (D.C. Cir. 1952). Neither appeal contested 
the Board’s above-quoted holding on the air freight forwarder’s 
legal status. 
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This split decision, rendered August 30, 1955, dis- 
posed of most issues in the omnibus proceeding other 
than the one now being appealed. (Petitions for 
reconsideration were filed September 30, 1955, con- 
testing the majority’s conclusion that Section 412(a) 
permitted preferential rate agreements. (Tr. 320) 
On the basis of these petitions, two of the three- 
member majority’ voted April 13, 1956, with the two 
dissenting members to hear further argument on the 
following limited issues: 


‘‘Whether, as a matter of law, the Board can and, 
as a matter of policy, should permit air freight 
forwarders to enter into joint rate or compensation 
agreements with direct air carriers, providing for 
rates lower than those paid by other users of 
the direct carriers’ services.’’ (Tr. 320-21, 326-27) 


The policy question was never reached. After re- 
argument, Respondent unanimously held that prefer- 
ential rate agreements were prohibited by the Act, 
whether such agreements were designated ‘‘joint rate 
agreements’’ under Section 404(a) or ‘‘compensation 
agreements’? under Section 412(a) of the Act. It 
determined that there was no indication in the history 
of the Civil Aeronautics Act of a legislative desire 
to overturn the firmly established rule that for rate 
purposes forwarders are to be treated as shippers in 
relation to direct carriers. Rates, therefore, had to 
be established through the statutory rate-making pro- 





® Chairman Rizley and Vice-Chairman Adams, two of the three 
members having ruled in favor of preferential rate agreements in 
the August 1955 decision, voted to reconsider their action. The 
third majority vote had been cast by Member Lee whose term on 
the Board expired December 31, 1955. 
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cedures of Section 403 rather than by agreement. (Tr. 
351-56) 
STATUTE INVOLVED 
The statute involved in this case is the Civil Aero- 
nauties Act of 1938, 52 Stat. 973 (1938), as amended, 
— 49 U.S.C. § 401, et seqg., the pertinent provisions of 
which are as follows: 


Section 2, Declaration of Policy (52 Stat. 980, 49 
U.S.C. 402), provides in pertinent part: 


“*In the exercise and performance of its powers 
and duties under this Act, the [Civil Aeronautics 
Board] shall consider the following. among other 
things, as being in the public interest, and in ac- 
cordance with the public convenience and neces- 
sity— 


* * * 


(c) The promotion of adequate, economical, and 


efficient service by air carriers at reasonable 
charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive 
competitive practices.’’ 


Section 403, Tariffs of Air Carriers (52 Stat. 992, 
49 U.S.C. 483), provides in pertinent part: 


“‘Sec. 4038(a) Every air carrier and every for- 
eign air carrier shall file with the [Civil Aero- 
nautics Board], and print, and keep open to 
public inspection, tariffs, showing all rates, fares, 
and charges for air transportation between 
points served by it, and between points served by 
it and points served by any other air carrier or 
foreign air carrrier when through service and 
through rates shall have been established... . 


‘*(b) No air carrier or foreign air carrier shall 

_ charge or demand or collect or receive a greater 
or less or different compensation for air trans- 
portation, or for any service in connection there- 





with, than the rates, fares, and charges specified 
in its currently effective tariffs; and no air car- 
rier or foreign air carrier shall, in any manner 
or by any device, directly or indirectly or through 
any agent or broker, or otherwise, refund or remit 
any portion of the rates, fares, or charges so ! 
| specified, or extend to any person any privileges | 
or facilities, with respect to matters required by i 
the Board to be specified in such tariffs, except 
those specified therein. Nothing in this Act shall 
prohibit such air carriers or foreign air carriers, 
under such terms and conditions as the Board may 
| prescribe, from issuing or interchanging tickets 
| or passes for free or reduced-rate transportation 
| to their directors, officers, and employees and their 
((, immediate families; witnesses and attorneys at- 
tending any legal investigation i in which any such 
air carrier is interested; persons injured in air- 
eraft accidents and physicians and nurses attend- 
ing such persons; and any person or property 
with the object of providing relief in cases of 
general epidemic, pestilence, or other calamitous 
visitation; and, in the case of overseas or foreign 
air transportation, to such other persons and 
under such other circumstances as the Board may 
by regulations prescribe. ... | 
*% * * | 
“‘(d) Every air carrier or foreign air carrier 
shall keep currently on file with the Board, if 
the Board so requires, the established divisions 
of all joint rates, fares, and charges for air trans- 
portation in which such air carrier or foreign air 
carrier participates.’ 


# | 
l 





Section 404, Rates for Carriage of Persons and 
Property (52 Stat. 998, 49 U.S.C. 484), provides in 
pertinent part: 


“Sec. 404(a) It shall be the duty of every air 
carrier to provide and furnish interstate and over- 
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seas air transportation, as authorized by its certi- 
ficate, upon reasonable request therefor and to 
provide reasonable through service in such air 
transportation in connection with other air car- 
riers; to provide safe and adequate service, equip- 
ment and facilities in connection with such trans- 
portation; to establish, observe and enforce just 
and reasonable individual and joint rates, fares, 
and charges, and just and reasonable classifica- 
tions, rules, regulations, and practices relating to 
such air transportation; and, in case of such joint 
rates, fares, and charges, to establish just, rea- 
sonable and equitable divisions thereof as between 
air carriers participating therein which shall not 
unduly prefer or prejudice any of such participat- 
ing air carriers. 

**(b) No air carrier or foreign air carrier shall 
make, give, or cause any undue or unreasonable 
preference or advantage to any particular per- 
son, port, locality, or description of traffic in air 
transportation in any respect whatsoever or sub- 
ject any particular person; port, locality, or de- 
scription of traffic in air transportation to any 
unjust discrimination or any undue or unrea- 
sonable prejudice or disadvantage in any respect 
whatsoever.”’ 


Section 412, Pooling and Other Agreements (52 


Stat. 1004, 49 U.S.C. 492), provides in pertinent part: 


“‘Sec. 412(a) Every air carrier shall file with 
the [Civil Aeronautics Board] a true copy, or, 
if oral, a true and complete memorandum, of 
every contract or agreement (whether enforce- 
able by provisions for liquidated damages, pen- 
alties, bonds, or otherwise) affecting air transpor- 
tation and in force on the effective date of this 
section or hereafter entered into, or any modifi- 
eation or cancellation thereof, between such air 
carrier and any other air carrier, foreign air 
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carrier, or other carrier for pooling or apportion- 
ing earnings, losses, traffic, service, or equipment, 
or relating to the establishment of transportation 
rates, fares, charges, or classifications, or for pre- 
serving and improving safety, economy, and ef- 
ficiency of operation, or for controlling, regulat- 
ing, preventing, or otherwise eliminating destruc- 
tive, oppressive, or wasteful competition, or for 
regulating stops, schedules, and character of serv- 
ice, or for other cooperative working arrange- 
ments. 


‘‘(b) The Board shall by order disapprove any 
such contract or agreement, whether or not pre- 
viously approved by it, that it finds to be adverse 
to the public interest or in violation of this Act, 
and shall by order approve any such contract or 
agreement, or any modification or cancellation 
thereof, that it does not find to be adverse to the 
public interest, or in violation of this Act; ex- 
cept that the Board may not approve any contract 
or agreement between an air carrier not directly 
engaged in the operation of aircraft in air trans- 
portation and a common earrier subject to the 
Interstate Commerce Act, as amended, governing 
the compensation to be received by such common 
carrier for transportation services performed by 
at,’ 


SUMMARY OF ARGUMENT 
f 


Even if, as Petitioner contends, this Court should 
limit its inquiry to the words of the Civil Aeronautics 
Act alone, such Act clearly prohibits airlines from 
ignoring published tariff rates in favor of preferential 
rate agreements with air freight forwarders. Section 
403 of the Act—the only section dealing with free or 
reduced rate transportation and a section completely 





12 


ignored in Petitioner’s brief—requires airlines to pub- 
lish tariff rates for all air transportation services 
provided and prohibits departures from such tariff 
rates for the benefit of ‘‘any person,’’ whether the 
user is an “‘air carrier’’, ‘‘common carrier’’, or other- 
wise. Exceptions to this requirement, also exclusively 
governed by Section 403, do not include air freight 
forwarders. 


Neither Sections 412 nor 404(a), upon which Peti- 
tioner relies, contradicts or amends the prohibition of 
Section 403. Section 412, on its face, does not em- 
' power the Civil Aeronautics Board to authorize de- 
partures from published tariff rates through airline- 
forwarder preferential rate agreements. That section 
directs the Board to disapprove any agreements filed 
thereunder which violate other provisions of the Act, 
including therefor the establishment of rates by other 
than published tariffs under Section 403. Further- 
more, the manifest purpose of Section 412 is to pro- 
vide for the machinery to adjust possible conflicts 
between the policies of the antitrust laws and the 
_ policies of the Civil Aeronautics Act. Attempting to fit 
this section to Petitioner’s purpose of rebates for for- 
_ warders leads to absurd and anomalous results which, 
in the light of the Act and its declaration of policy, 
could not reasonably be interpreted as the intendment 
of Congress. As to Section 404(a), this provision 
manifestly has no application to preferential rate 
agreements between a forwarder and an underlying 
carrier, but rather applies only to joint rates estab- 
lished by connecting air carriers which jointly provide 
an integrated through service. 
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II. 


Respondent’s challenged interpretation of the Civil 
Aeronautics Act not only is supported by the clear 
language of the statute but also reflects an admin- 
istrative construction consistently adhered to since 
Respondent first confronted the issue of air freight 
forwarder-airline relationships in 1942. This inter- 
pretation, repeated in numerous intervening deci- 
sions and never challenged in Congress or the courts, 
is entitled to great weight and should not be over- 
turned except for very cogent reasons. No cogent 
reasons have been advanced by Petitioner. Indeed, 
Respondent’s long-standing interpretation is consist- 
ent with National policy and, having gained the ac- 
quiescence of Congress, would properly be law today 
even if it were not so clearly supported by the Act 
itself. 

IIT. 


Other ancillary arguments advanced by Petitioner 
shoot wide of the mark. The purported analogy be- 
tween preferential rate agreements and the airline- 
Railway Express Agency contract overlooks the funda- 
mental differences between the activities of an air 
freight forwarder, which operates as an independent 
middleman buying air transportation for resale, and 
the air express operations of REA which, under its 
pooling agreement with the airlines, is entirely answer- 
able to the airlines in rendering its indirect air trans- 
portation. Resort to surface forwarder legislation, 
including 1942 amendments of the Civil Aeronautics 
Act which sought only to prevent its possible use by 
forwarders to establish joint rates with surface car- 
riers, offers no support to Petitioner’s theory either by 
analogy or negative implication. This surface for- 
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- warder legislation and its legislative history estab- 
lish that Congress intended to leave the status of air 
freight forwarders undisturbed and with but one ex- 
ception—expressly limited to the historic anomaly 
existing in motor transportation—sought to ratify the 
- dual status of freight forwarders; namely, that they 
are common carriers in their relationship with the 
general public they serve but are obligated to pay pub- 
lished tariff rates to the underlying carriers they use. 


ARGUMENT 


I. Section 403 oF THE CIVIL AERONAUTICS ACT PROHIBITS 
THE CONSUMMATION OF AGREEMENTS BETWEEN AIR 
FREIGHT FORWARDERS AND DIRECT AIR CARRIERS PRO- 
VIDING FOR RATES LOWER THAN THOSE PAID BY OTHER 
USERS OF THE DIRECT AIR CARRIERS’ SERVICES. 


Petitioner urges that the Civil Aeronautics Act ‘‘on 
its face’’ authorizes air freight forwarders to enter 
into preferential rate agreements and that this Court 
‘‘need not, and in fact ought not, to look beyond the 
words to the purpose or policy of the Act’’ in decid- 
ing the question before it. (Petr. Br., p. 11.) 


In so arguing, however, Petitioner completely over- 
looks Section 403 of the Act, which alone is disposi- 
tive of its contention, and instead, by the composite 
of faulty syllogisms, would have this Court do what 
Congress steadfastly has refused to do; namely, re- 
peal fifty years of established transportation law. 


The chief motivating force behind the enactment 
of the first regulation of transportation by Congress 
was its desire to take transportation prices out of the 
realm of agreement, with its attendant discrimination 
and rebates, and into the realm of published tariff 
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rates open to public inspection and subject to prior 
screening and review by a Federal agency. Scharf- 
man, The Interstate Commerce Commission, Vol. 
III-B, pp. 359-61 (1936); Re Underbilling, 1 I.C.C. 
633 (1888); New York N.H. & H. R.R. v. Interstate 
Commerce Commission, 200 U.S. 361, 391-92 (1906). 
With the expansion of Federal regulation to each new 
form of transportation, this fundamental purpose has 
been extended. 


The Civil Aeronautics Act of 1938, which subjected 
the infant air transport industry to comprehensive 
regulation in its formative years, extended to air trans- 
portation this rule of law which had been formulated 
and refined in the workshop of railroad regulation. 
The Civil Aeronautics Board was directed by the 
Congressional Declaration of Policy—not cited in 
Petitioner’s Brief—to promote ‘‘adequate, economical, 
and efficient service by air carriers at reasonable 
charges, without unjust discriminations, undue pref- 
erences or advantages, or unfair or destructive com- 
petitive practices.”’ Section 2(c). In Section 403(a) 
—not cited by Petitioner—Congress required every 
air carrier to file with the Board “‘tariffs showing all 
rates, fares, and charges for air transportation be- 
tween points served by it.’’ And in Section 403(b)— 
again not cited by Petitioner—Congress declared in 
language so explicit as to defy uncertainty that “‘No 
air carrier ... shall charge or demand or collect or 
receive a greater or less or different compensation for 
air transportation, or for any service in connection 
therewith, than the rates, fares, and charges specified 
in its currently effective tariffs; and no air carrier... 
shall, in any manner or by any device, directly or in- 
directly, or through any agent or broker, or otherwise, 
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refund or remit any portion of the rates, fares, or 
charges so specified, or extend to any person any privi- 
leges or facilities, with respect to matters required by 
the Board to be specified in such tariffs, except those 
specified therein.’’ [Emphasis added] 


There then follows an exclusive enumeration of the 
exceptions to this requirement. Petitioner does not 
contend, nor has it ever contended, that it comes within 
any of the narrowly-prescribed exceptions in Sec- 
tion 403(b).”° 


Without regard to whether Petitioner is an “‘air 
earrier’’ or ‘‘shipper’’, without regard to whether the 
proposed preferential rate agreements are “‘joint rate 
agreements’’ or ‘“‘compensation agreements,’’ the op- 
portunity sought to utilize airlines’ services under 
agreed-upon reduced rates rather than upon the tariff 
rates which other persons must pay is prohibited by 
~ Section 403(b). Unquestionably, Petitioner uses the 
air transportation services provided by air carriers. 
Unquestionably, such air carriers must file tariffs for 
- all rates charged for such air transportation. And, 

unquestionably, such air carriers are prohibited from 
- departing from such tariffs for the benefit of ‘“‘any 
person’ whether it be Petitioner or any other per- 
son not included in the enumeration of exceptions in 


10 The only free or reduced-rate air transportation of property 
which the Board may permit under Section 403(b) is the carriage 
of ‘‘property with the object of providing relief in cases of general 
epidemic, pestilence, or other calamitous visitation.’’ 


11 Section 1(27) of the Act defines ‘‘person’’ as meaning ‘‘any 
individual, firm, copartnership, corporation, company, association, 
joint-stock association, or body politic; and includes any trustee, 
receiver, assignee, or other representative thereof.’’ 52 Stat. 973, 
978, 49 U.S.C. § 401(27). [Emphasis added.] 
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Section 403(b) for whom free or reduced rate trans- 
portation may be provided. 


It is only by ignoring Section 403(b)—the only 
provision of the Act relating to free or reduced rates 
—that Petitioner can lend any color to its legal conten- 
tion that it is authorized to enter into preferential 
rate agreements. But, even this approach, which at- 
tempts to construct out of other provisions of the Act 
a thesis in obvious conflict with the straightforward 
prohibition of Section 403(b), does not withstand 
analysis. 


First, Petitioner contends that Section 412(a) ‘‘au- 
thorizes’’ agreements among air carriers relating to 
rates, that air freight forwarders are ‘‘air carriers’’, 
and hence air freight forwarders can enter into rate 
agreements with airlines for the transportation of 
property at reduced rates. (Petr. Br., pp. 9-10.) 


Looking, as does Petitioner, to the face of the statute 
alone, this argument is untenable. 


Section 412, by its very language, ‘‘authorizes’’ no 
departure from other provisions of the Civil Aero- 
nautics Act. To the contrary it prohibits them. As is 
clear from the language itself, Section 412 relates only 
to agreements which may have antitrust implications 
and is the provision by which possible conflicts be- 
tween the purposes of the Civil Aeronautics Act and 
the antitrust laws may be resolved. 


This section requires every air carrier to file with 
the Board written copies of any cooperative working 
arrangements with other carriers (air carrier or other- 
wise) including, inter alia, agreements ‘“‘relating to 
the establishment of transportation rates.’’? The Board 
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is directed to disapprove any such agreement that it 
finds to be ‘‘adverse to the public interest, or in vio- 
lation of this Act.’’ If neither against the public in- 
terest nor in violation of the Act, the agreement is 
approved by the Board. Approval by the Board ex- 
empts any person affected by the order from the anti- 
trust laws. (Section 414) Disapproval merely means 
_ that the parties have no antitrust immunity. There 
is no other sanction.” 


Any attempt to use this provision as a cloak for 
rate preferences completely breaks down. First, it 
may be questioned that a provision, the sole effect of 
which is to result in the grant or denial of antitrust 
immunity, was ever meant to be applicable to rate 
agreements between an air carrier and a user of its 
services. Section 412 by its terms extends only to 
agreements between an air carrier and another carrier. 
If Congress had intended airline-user agreements to 
be covered by Section 412, it indeed would have been 
whimsical for Congress to limit the coverage of that 
section to agreements where the user happened also 
to be a railroad, telegraph company, forwarder or some 
other carrier. It is more logical and more consistent 
with the construction of the section itself to conclude 
that 412(a) when it refers to agreements ‘‘relating to 
the establishment of rates’’ refers to agreements among 
competing carriers where the antitrust problems are 
readily apparent. Thus, if an airline were to agree 





12 Unless, of course, the agreement were disapproved as being in 
violation of the Act rather than as being against the public interest 
in which case the Board could institute an appropriate enforcement 
proceeding. But, such proceeding would be for the violation of 
another provision of the Act, not for violation of the Board order 
of disapproval, for which no sanction is provided. 
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with another airline, an air freight forwarder or a 
surface carrier upon a common program of rates to 
be charged the general public, Section 412 enables 
the Board to pass upon this concerted action, 
in advance of its implementation, to determine 
whether antitrust immunity would be in the pub- 
lic interest. But even if the agreement to establish 
rates in concert were found not contrary to the public 
interest, the air carriers would still not be absolved 
from their duty to file the tariff rates under Section 
403 nor be exempt from the anti-discrimination provi- 
sions of the Act. 


However, even if it were to be assumed that Section 
412 is applicable to airline-user rate agreements where 
the user happens also to be a carrier, there is a second 
insuperable obstacle to the interpretation now advanced 
by Petitioner. Congress, in Section 412(b), has di- 
rected the Board to disapprove agreements ‘‘in viola- 
tion of this Act.’’ Any attempt to substitute rate agree- 
ments for tariff rates necessarily is in violation of the 
Act. For, as noted above, Section 403(a) requires 
airlines to file as tariffs “all rates’”’ for air transporta- 
tion services provided and Section 403(b) in turn pro- 
hibits airlines from collecting any rate other than the 
tariff rate. 


But the defects of Petitioner’s strained interpreta- 
tion of Section 412 do not end there. For, if Section 
412 is the ‘‘open sesame’’ by which air freight for- 
warders can negotiate preferential rates not avail- 
able to other users, the Board is rendered helpless to 
exercise any regulatory controls over such agreements. 
Assuming arguendo that an air freight forwarder were 
to negotiate an agreement providing for a 25 percent 
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discount and that the Board after full hearing on the 
agreement concluded that it was contrary to the pub- 
lie interest and therefore disapproved the agreement, 
the sole consequence of the Board’s order would be 
to withhold antitrust exemption from the parties. 
| Without engaging in speculation as to whether any 
cause of action might exist for a treble damage action, 
it appears obvious that antitrust suits are a poor sub- 
stitute for the comprehensive rate suspension and in- 
vestigation machinery applicable to tariff rates pre- 
scribed in the Act. Common sense fails to support 
any thesis that Congress has rejected the smooth ma- 
chinery of tariff regulation for any such clumsy device. 


The manifest error in Petitioner’s interpretation of 
Section 412 is further apparent if its construction is 
extended to its logical conclusion. Section 412(a) 
-makes no distinction between air freight forwarders 
and other carriers. All agreements covered by this 
section between air carriers and ‘‘any other carrier’’ 
must be filed. If by virtue of its label ‘‘carrier’’, an 
air freight forwarder may eschew tariff rates and 
bargain for its own rates, so too can every other car- 
rier. Cooperative shippers associations, taxicab opera- 
tors, steamship companies, railroads, telegraph com- 
panies, pipelines, delivery truck operators all would 
have the same privilege of substituting contract rates 
for tariff rates in their use of air transportation. Sim- 
Ularly, all surface carriers would become prospective 
prey for airlines seeking agreements by which they, 
too, could gain ‘‘authorization’’ for free or reduced 
rate transportation for their property and personnel. 


Petitioner’s reliance upon Section 404(a) to sustain 
preferential rate agreements, an argument which has 
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now been relegated to a footnote,* is equally lacking 
in even superficial support from the language of the 
statute. 


Section 404(a) imposes upon air carriers the duty 
to provide air transportation as authorized by their 
certificates and to provide reasonable through service 
in such transportation in connection with other car- 
riers. In rendering such service, air carriers also have 
the duty by this section to establish ‘‘just and reason- 
able individual and joint rates, fares and charges.’’ 


Petitioner’s argument based! upon this section is not 
entirely clear from the one footnote in its brief. Therein 
Petitioner assumes that Section 412(a) embraces joint 
rate agreements under Section 404(a). This is clearly 
erroneous. Section 412(a) does not include joint rate 
agreements by air carriers participating in the joint 
rates. The Board has so held in the past,* and this 


conclusion is manifest from the Act itself. Divisions 
of joint rates—.e., agreements between air carriers re- 
lating to the amount of the total compensation retained 
by each—are subject to Section 403(d) under which 
they need be filed only ‘‘if the Board requires.’’ If 
Section 412(a) were deemed to include joint rate agree- 
ments, Section 403(d) would not only be surplusage 
but also in open conflict with 412(a) since agreements 
covered by the latter provision must be filed with the 
Board. Independent meaning can be given to Section 
403(d) only if it is concluded that Section 412(a) does 
not embrace joint rate agreements. 


13 Petr. Br., p. 10, n. 1. 


14 Air Freight Tariff Agreement Case, 14 C.A.B. 424, 433, 453-54 
(1951). 
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The syllogism propounded to the Board based on 
Section 404(a) was that this section ‘‘authorized’”’ 
joint rate agreements between air carriers, that air 
freight forwarders were ‘“‘air carriers’, and hence 
that air freight forwarders may enter into joint rate 
agreements with direct air carriers. 


The fundamental defect of this argument is that 
what the Act means by ‘‘joint rate’? and what Peti- 
' tioner seeks in the way of ‘‘joint rates’’ are two en- 
tirely different animals. 


As is evident from reading Section 404(a) in its 
entirety, an ‘‘individual rate’’ is the rate for air trans- 
- portation over the lines of a single air carrier whereas 
a “‘joint rate’’ is applicable only for ‘‘through service’’ 
- over the connecting lines of another air carrier. In 
essence, therefore, a ‘‘joint rate’’ is a through rate es- 
_ tablished by agreement between two or more con- 
necting carriers which could not otherwise offer the 
public a single rate for a through service jointly per- 
formed.” But the air freight forwarder has no routes, 
' no lines, no limitations with respect to providing 
through service. The air freight forwarder can charge 
a single rate to any point where it wishes to provide 
service, whether one or more direct air carriers is 
- used in reaching the destination. What Petitioner 
seeks is not a joint rate at all: no agreement is sought 





1%The Board’s Economic Regulations, Part 221.4(k), define 
‘‘joint rate’’ as meaning a ‘‘rate that applies to transportation 
over the joint lines or routes of two or more carriers and which 
is made and published by arrangement or agreement between such 
carriers evidenced by concurrence or power of attorney.’’ 14 CFR 
221.4(k) (1956). 

See also St. Louis Southwestern R. R. v. United States, 245 U. S. 
136, 139, n. 2 (1917). 
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with a connecting carrier. What is sought is a rate 
concession from the underlying direct air carrier whose 
services the forwarder uses. 


Thus, Petitioner’s ‘‘joint rate’’ argument is simply 
a confusion in terminology, born no doubt from 
a comparable attempt of obfuscation in the motor car- 
rier field.“* This argument lacks even superficial sup- 
port from the plain language of the statute itself. 


Sections 403, 404(a) and 412 construed logically from 
the plain purport of their language, present a clear 
and comprehensive statutory framework for the rates 
charged for air transportation. They leave no room 
for the contentions advanced by Petitioner that direct 
air carriers may agree with forwarders upon rates 
different from those appearing in effective tariffs. By 


16 Prior to the enactment of the Motor Carrier Act of 1935 
subjecting motor carriers to Federal rate regulation for the first 
time, surface forwarders had entered into preferential rate agree- 
ments with many truckers. Attempts to avoid the rebate provi- 
sions of that Act and to preserve these preferences by designating 
them ‘‘divisions’’ of ‘‘joint rates’? were rejected by the Inter- 
state Commerce Commission, the courts, and ultimately Congress. 
The Commission found that joint rates were applicable only to 
direct carriers which jointly performed physical carriage over ad- 
joining through routes, noting that ‘‘a carrier as shipper over 
another carrier must pay the latter’s regularly established, appli- 
cable rate and, when it does not participate in the transportation, 
may not lawfully obtain the transportation at a division of a joint 
rate.’’ Acme Fast Freight, Common Carrier Application, 17 
M.C.C. 549, 554-55 (1939), affirmed, Acme Fast Freight v. United 
States, 30 F. Supp. 968 (S.D. N.Y. 1940), 309 U.S. 638 (1940). 
The Commission had previously held that even if the shipping 
carrier is also one of the actual carriers on a through route, it may 
not use the division of a joint rate as a device for obtaining pref- 
erential rates not afforded other shippers. Rates on Railroad Fuel 
and Other Coal, 36 I.C.C. 1, 14-15 (1915). 
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Section 404(a), air carriers have a duty of establish- 
ing just and reasonable individual and joint rates. 
All such rates must be filed with the Board under Sec- 
tion 403(a). By Section 403(b), air carriers may not 
provide air transportation to ‘‘any person’’, whether 
designated ‘‘air carrier’’ or otherwise, at a rate dif- 
ferent from that contained in its currently effective 
tariffs. To the extent air carriers provide ‘‘through 
service ...%in connection with other air carriers’’, the 
underlying agreement establishing the division of the 
joint rate must be filed with the Board under Section 
403(d), af the Board so requires. If air carriers should 
agree with other air carriers or surface carriers on a 
common program relating to the establishment of fu- 
ture rates, such agreement must be filed with the 
Board under Section 412(a) for a determination by 
it whether such agreement should be approved under 
Section 412(b) and thereby exempt from the antitrust 
laws under Section 414. The rates thus agreed upon, 
however, would still have to be filed: as required by 
Section 403(a) and be subject to the ordinary tariff 
requirements before they could be made applicable to 
users of the individual carriers’ services. 


This statutory scheme does not permit any conclu- 
sion that air freight forwarders may enter into agree- 
ments with air lines to pay rates other than those speci- 
fied in the airline tariffs. Admittedly, air freight for- 
warders are ‘‘air carriers’. If an air freight for- 
--warder were to agree with an airline upon the individ- 
ual rates which each would charge the general public, 
undoubtedly they have the duty of filing such agree- 
ment under Section 412(a) in order that the Board 
- may determine whether to exempt them from the anti- 
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trust laws.” But, if an air freight forwarder were 
to agree with an airline to pay a rate for the latter’s 
services different from the airline’s tariff rates, such 
agreement would have to be disapproved as in viola- 
tion of Section 403(b) which prohibits the airline from 
departing from its published tariff rates for the bene- 
fit of ‘‘any person”’ using its services. Similarly, 
joint rates could have no application since the for- 
warder and airline in this situation are not connecting 
carriers but rather are in a producer-user relation- 
ship which, under the Act, is governed solely by Sec- 
tion 403. 


Petitioner’s interpretation would reduce this com- 
prehensive rate regulatory pattern to a meaningless 
jungle of contradictions: Airlines, prohibited by Sec- 
tion 403(b) from departing from their published tar- 
iffs, would be ‘‘authorized’’ by Section 412 to ignore 
tariffs in favor of rate agreements for any air trans- 
portation users which happened also to be carriers. 
Furthermore, jurisdiction over the lawfulness of rates, 
which under the tariff procedures rests exclusively 
with the Board, would in the case of preferential rate 
agreements pass into the realm of antitrust proceed- 
ings, if at all. In short, for one broad group of air 
transportation users—any person that is a ‘‘carrier’’ 
—the requirement for adherence to tariff procedures, 
to which Section 403 permits no such sweeping excep- 


17 Respondent’s opinion recognizes, in footnote 3, that ‘‘our con- 
clusion that, for certain purposes, forwarders occupy the status of 
shippers in their relations with direct carriers is not to be construed 
as affecting the obligations of forwarders and direct carriers to file 
their agreements under Section 412. We go no further than to hold 
that preferential rates cannot be established by the filing of such 
agreements ...”’ (Tr. 354) 
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tion, would be repealed sub silentio. The very cases 
upon which Petitioner principally relies to support its 
statutory construction arguments negate any such tor- 
tuous results. United States v. American Trucking 
Association, 310 U.S. 534, 543 (1940), United States 
v. Missouri Pacific Ry., 278 U.S. 269, 278 (1929). 


II. THE CIVIL AERONAUTICS BOARD FOR FIFTEEN YEARS 
CONSISTENTLY HAS INTERPRETED ITS GOVERNING STAT- 
UTE AS PROHIBITING THE SUBSTITUTION OF PREFER- 
ENTIAL RATE AGREEMENTS FOR PUBLISHED TARIFF 
RATES ON AIR FREIGHT FORWARDERS’ SHIPMENTS. 


Petitioner’s brief apparently seeks to convey the im- 
pression that the issue now before the Court is novel 
and has not been heretofore decided by Respondent. 
(Petr. Br. p. 2) 


This is far from the actual fact. In a long line of 
cases dating from 1942—unbroken except for the 
Board’s first split decision in this case, reversed on re- 
consideration—Respondent has followed a consistent 
- interpretation of the Act, construing it as prohibiting 
_ airlines from departing from their published tariff 
rates for forwarder shipments. This long-standing and 
oft-repeated interpretation by the agency vested with 
- the duty of enforcing the Civil Aeronautics Act is en- 
titled to great weight by the courts in construing that 
Act. In this case, this interpretation is determinative 
since it not only is consistent with Congressional pol- 
icy but also has been rendered and repeated and never 
challenged throughout an era in which forwarder legis- 
lation was constantly before Congress. 

Frequently, Respondent’s determinations have taken 
the form of stating that an air freight forwarder is a 
shipper in its relationship with direct air carriers. 
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The Act nowhere refers to ‘‘shippers’’. Such holding, 
as is apparent from the cases, has served, however, 
as a convenient manner to describe the fact that un- 
der the Act airlines are obligated to treat air freight 
forwarders the same as any other user of their serv- 
ices, without unjust discrimination and without rate 
agreements favorable or prejudicial to the air freight 
forwarder. 


The first case, and one receiving industry-wide at- 
tention, was decided shortly after the enactment of the 
Civil Aeronautics Act. Universal Air Freight Corp., 
Investigation of Forwarding Activities, 3 C.A.B. 698 
(1942). In this decision, Universal—the first freight 
forwarder to engage in air activities—was found to 
occupy a dual status. Relying substantially on a long 
line of decisions by the courts and other regulatory 
bodies as well as the provisions of the Civil Aeronau- 


tics Act itself, the Board found that Universal was 
an air carrier because of its holding out to the public. 
In addition, the Board found there was ‘‘no doubt”’ 
that in its relations to the Railway Express Agency, 
whose air services it used, ‘‘the respondent is a ship- 
per.”? 3 C.A.B. 698, 704-05. 


Six years later, various international airlines filed 
with the Board under Section 412 an agreement by 
which the airlines agreed to pay a standard commis- 
sion to their cargo sales agents. The agreement was 
ambiguous in that it could be interpreted as an agree- 
ment to pay commissions—.e., charge less than the 
tariff rates—to air freight forwarders. The Board 
evidenced no hesitation in declaring that it had no 
jurisdiction under Section 412 to approve any agree- 
ment which would result in air freight forwarders 
paying less than the tariff rate under Section 403: 
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‘“‘TA|ny commission paid by any air carrier or 
foreign air carrier by any device to an [ATA 
agent, pursuant to Conference Resolution No. 
115/810, relating to sales agency rules, on ship- 
ments consolidated by such agent as a freight 
forwarder and shipped in air transportation by 
the agent as consignor-consignee constitutes an 
illegal rebate in violation of sections 403(b) and 
902(d) of the Civil Aeronautics Act, and... the 
Board can approve the said resolution only ‘sub- 
ject to the condition that no such commissions will 
be paid.”” IATA Resolution, CAB Order No. E- 
1315, March 22, 1948. 


The Air Freight Forwarder Case reached the Board 
for decision later in the same year. One of the pri- 
mary issues involved, in the event air freight forward- 
ing was authorized, was the means by which the air- 
lines would be compensated for the services used by 
forwarders. Indeed, a few of the forwarder parties 
in that case devoted their entire briefs to the Board 
in support of the proposition now being reargued in 
this Court.* 


In the resulting regulation, the Board ruled that air 
freight forwarders were required to pay published 
tariff rates.” 





18 Air Freight Forwarder Case, C.A.B. Docket No. 681, e¢ al., 
briefs to the Board, filed May 26, 1948, by Freight Forwarder 
Institute, National Air Freight Forwarding Corp., Universal Air 
Freight Forwarding Corp. 


19 CAB Economie Regulations, Part 296.5 ‘‘Limitation—(a) Use 
of aircraft. No air freight forwarder shall ship property by air 
except upon aircraft operated in common carriage * * * by air 
carriers whose tariffs for the transportation services thus utilized 
have been filed with the Board.’? CAB Reg. ER-131, 13 Fed. 
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In its accompanying opinion, the Board explained: 


“Tf air freight forwarders operate, they will be 
required to ship the merchandise which they han- 
dle over the direct air carriers at tariff rates set 
by the air carriers themselves. * * * [S]o far as 
the direct air carrier is concerned the forwarder 
will have the status of a shipper and under the 
Civil Aeronautics Act no shipper can be granted 
a preferential rate. Rates must be reasonable, 
nondiscriminatory, nonpreferential, and nonprej- 
udicial as required by Section 404(b) of the Act.”’ 
Air Freight Forwarder Case, 9 C.A.B. 473, 493-94 
(1948) .” 


Reg. 5394 (1948), recodified, CAB Reg. ER-146, 14 Fed. Reg. 3553 
(1949). 


The Board’s hearing examiner in that case had likewise rejected 
the interpretation of the Act proposed by certain of the air freight 
forwarders. After a full review of the facts of forwarder opera- 
tions and the applicable law, the examiner concluded that ‘‘the 
forwarders stand in the relationship of shippers to the air car- 
riers’’, that ‘‘the forwarder must ship his cargo at rates specified by 
the tariffs of the underlying carriers’’, and that ‘‘forwarders may 
not ship property by air at special rates based on agreements or 
contracts with such air ecarrier.’’ Initial Decision of Examiner 
J. Earl Cox [not published in the C.A.B.’s reports], Air Freight 
Forwarder Case, CAB Docket No. 681, e¢ al., pp. 54, 60-61, 66, 69 
and Appendix, p. 2. 


In reviewing a different aspect of the Board’s decision, the 
United States Court of Appeals for the Seventh Circuit stated: 
‘‘All of the merchandise gathered by forwarders must move over 
one of the direct carriers and for carrying it, the direct carrier 
receives the full amount of the legal tariff.’”” American Airlines 
v. Civil Aeronautics Board, 178 F.2d 903, 907 (7th Cir. 1949). 
One of the arguments which had been advanced by Respondent 
and air freight forwarder intervenors in that case in defense of 
the Board’s authorization of air freight forwarders was that the 
airlines had nothing to fear from forwarder pressures since for- 
warders were required by the Act and regulation to pay the ap- 
plicable tariff rate. 
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Each letter of registration issued by the Board to air 
freight forwarders as evidence of their operating au- 
thority under the 1948 Board authorization of air 
_ freight forwarders included the following admonition: 


‘*Under applicable principles of law, the rela- 
tionship between a carrier and a freight forwarder 
is the same as the relationship which exists be- 
tween a carrier and any other member of the pub- 
lic who desires to utilize the carrier’s services. 
Accordingly, those carriers subject to the tariff 
requirements of the Act may not lawfully charge 
any price for the transportation of goods tendered 
by you other than the rates, fares and charges 
specified in currently effective tariffs on file with 
the Board. * * * Your company is charged with 
the duty of ascertaining and adhering to the law- 
ful tariff rate for the services afforded by a par- 
ticular carrier.”’ 


In another industry-wide investigation, this one re- 
lating to international air freight forwarders, the 
Board came to the same legal conclusions once again: 


‘There are ample provisions and appropriate 
penalties in the statutes and in the Board’s regu- 
lations against the granting of rebates or other 
discriminations by common carriers engaged in 
air transportation, and we have no fear that such 
irresistible pressure will be brought by any for 
warder as to cause any direct air carrier to sub- 
ject itself to such penalties. If such a condition 
did arise the forwarder too would be subject to 
heavy penalties, and we would not be hesitant in 
cancelling his authority to operate.’’ Air Freight 
Forwarder Case (International), 11 C.A.B. 182, 
190 (1949). 


21The same rule of law was also manifest in the Board’s 
Economic Regulation issued concurrently, see CAB Economic Regu- 
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Four more decisions continuing the same interpre- 
tation of the Act were issued by the Board in 1950. 
In three of these, passing upon agreements among air- 
lines to pay commissions to cargo agents, the Board 
reaffirmed its 1948 decision that ‘‘commissions’ paid 
to alleged ‘‘cargo agents’’ which were in fact air 
freight forwarders constituted illegal rebates in vio- 
lation of Sections 408(b) and 902(d) of the Act and 
that the Board was without jurisdiction to approve 
any agreement which would result in the payment of 
such ‘‘commissions’’. [ATA Agency Resolutions, CAB 
Order Nos. E-3891, E-3892, E-3893, Feb. 9, 1950. 
Subsequently, in an enforcement case, the Board found 
that an airline had an arrangement with a forwarder 
to accept its goods at 10 percent less than the direct 
earrier’s published tariff rate. The Board held that 
this arrangement violated the Act: 


‘‘The transportation of common-carriage freight 
under contracts at rates below those specified in 
the currently effective tariffs, and the paying of 
commissions to freight forwarders for shipments 
directed over Seaboard clearly violates section 
403(b) of the Act.”? Investigation of Seaboard & 
Western Airlines, 11 C.A.B. 372, 385 (1950). 


One year later, in a similar enforcement proceeding, 
a domestic all-cargo carrier was charged with paying 
commissions to air freight forwarders who were des- 
ignated as consignors or consignees. The Board there- 
upon ordered this direct air carrier to cease and desist 
from continuing this practice in violation of the pro- 
visions of the Civil Aeronautics Act. U. S. Airlines, 


lations, Part 297.12, 14 CFR 297.12 (1956), and in the letters ac- 
companying the issuance of operating authority to international 
air freight forwarders. 
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Enforcement Case, CAB Order No. E-5674, Sept. 4, 
1951. 


More recently, Petitioner in this case—Airborne— 
induced The Flying Tiger Line, a direct air carrier, 
to enter into an agreement giving Airborne a 10 per- 
cent discount on the published rates of Flying Tigers. 
Respondent disapproved the agreement as being in 
violation of the Act: 


“Section 403 of the Act requires air carriers to 
file tariffs with the Board covering changes in 
rates for air transportation at least thirty days 
prior to their effective date. This agreement 
makes no provision for filing such a tariff change 
nor has Flying Tiger complied with this filing 
provision. Therefore, the agreement reflects a 
violation of that section of the Act. Further, it 
is apparent from the agreement that Airborne is 
being granted a preferential rate not available to 
other shippers. The Board has heretofore held 
in the Air Freight Forwarder Case, 9 C.A.B. 472, 
494 (1948), that ‘the forwarder will have the status 
of a shipper and under the Civil Aeronautics Act 
no shipper can be granted a preferential rate. 
Rates must be reasonable, nondiscriminatory, non- 
preferential, and non-prejudicial as required by 
section 404(b) of the Act.’ Therefore, the Board 
finds this agreement is adverse to the public in- 
terest and in violation of the Civil Aeronautics 
Act.”? Flying Tiger Inne—Airborne Agreement, 
CAB Order No. E-8991, March 3, 1955.” 


Several other decisions issued by the Board during 
1955 and 1956 in control and interlocking relationship 
eases involving air freight forwarders once more re- 





22 Even when the pendency of the present proceeding was brought 
to the Board’s attention, it declined to depart from its findings 
in the earlier case. CAB Order No. E-9027, March 21, 1955. 
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iterated the long-standing Board interpretation of 
Section 403(b) as prohibiting any agreement or other 
arrangement by which an air freight forwarder could 
utilize other than the published rates of direct air 
carriers. Air Express International Corp., Control 
and Interlocking Relationships, CAB Order No. E- 
9067, April 1, 1955, p. 2; All-Airtransport, Inc., Con- 
trol and Interlocking Relationships, CAB Order No. 
E-10414, June 27, 1956, p. 2 and Appendix; Barnett 
International Forwarders, Inc., Control and Interlock- 
ang Relationships, CAB Order No. E-10448, July 11, 
1956, p. 2 and Appendix. 


This long string of decisions, from 1942 down to this 
very case—issued without a single dissenting voice— 
has thus consistently held that forwarders must pay 
the published tariff rates as any other shipper and air- 
lines may not lawfully agree with forwarders to charge 
rates which differ from such tariff rates. This long- 
standing construction of the Act, by the men charged 
with responsibility for its administration, has never 
been questioned in court or by Congress. It is as much 
the law today as it would be if expressly incorporated 
into the Civil Aeronautics Act. 


The weight to be accorded by the Board’s own con- 
sistent interpretations of its governing statute has 
frequently been recognized by this Court. Indeed, in 
American Airlines v. Civil Aeronautics Board, 231 
F. 2d 483 (D.C. Cir. 1956), this factor was determina- 
tive of the issue of statutory construction. Prettyman, 
J. concurring, Jd. at 488. Just this year, in Wilson 
v. Civil Aeronautics Board, 244 F.2d 773 (D.C. Cir. 
1957), this Court again held that a consistent and un- 
challenged interpretation by the Board of the Civil 
Aeronautics Act ‘“‘will not be overturned except for 
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very cogent reasons’’, Id. at 774, quoting Norwegian 
Nitrogen Products Co. v. United States, 288 U.S. 294 
(1933). Indeed, it may be said that regulations and 
_ interpretations of an administrative agency, long con- 
tinued without substantial change, applying to un- 
amended or substantially re-enacted statutes, are 
deemed to have received congressional approval and 
_ have the effect of law. Helvering v. Winmill, 305 U.S. 
79, 83 (1938), Boehm v. Commissioner, 326 U.S. 287, 
292 (1945). 


Here, no cogent reasons can be advanced to overturn 
the Respondent’s long-standing and unchallenged in- 
terpretation. To the contrary, Respondent’s construc- 
tion of the Act is supported by the most cogent of rea- 
' sons—the National policy against rate discrimination 
in transportation, which has been a cornerstone of 
| Congressional transportation law since the enactment 
| of the Act to Regulate Commerce in 1887.% Further- 
more, in this instance, there is more than the silent 





23 The obligation of direct surface carriers to treat surface for- 
warders the same as other shippers under the Interstate Com- 
' merce Act and the National transportation policy has been recog- 
' nized in myriads of cases. Direct carriers may not discriminate 
_ against forwarders, Interstate Commerce Commission v. Delaware, 
iL. & W. B.R., 220 U.S. 235 (1911), or by special tariffs or prefer- 
ential rate agreements grant forwarders concessions not available 
' to other shippers. See, e.g., Lehigh Valley R.R. v. United States, 
243 U.S. 444 (1917) [‘‘allowances’’], Freight Forwarding Investi- 
gation, 229 I.C.C. 201, 236-37, 242, 264-65, 301-02 (1938) [special 
tariff arrangements, loading and unloading concessions, credit 
concessions], Acme Fast Freight, Common Carrier Application, 
17 M.C.C. 549 (1939), affirmed, Acme Fast Freight v. United 
States, 30 F. Supp. 968 (S.D. N.Y. 1940), 309 U.S. 688 (1940), 
[‘‘joint rates’’], Chicago & Wisconsin Points, Proportional Rates, 
17 M.C.C. 573 (1938), affirmed, United States v. Chicago Heights 
Trucking Co., 310 U.S. 344 (1940) [‘‘proportional rates’’]. 
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acquiescence of Congress. The first decision of Re- 
spondent was issued in 1942 shortly after the enact- 
ment of the Freight Forwarder Act, Part IV of the 
Interstate Commerce Act. During the course of sub- 
sequent amendments of that Act, the Civil Aeronautics 
Board’s adjudications could not have escaped the at- 
tention of Congress. Yet, even in passing the 1950 
amendment of the Freight Forwarder Act, which clari- 
fied the status of surface forwarders as ‘‘common car- 
riers’? in their relationships with the general public, 
Congress expressly recognized that it was not chang- 
ing the fundamental principle of law that, in the ab- 
sence of explicit statutory authority, forwarders were 
required to pay the underlying carriers’ published 
tariff rates.” 


Ill. NEITHER THE LEGAL RELATIONSHIP BETWEEN AIR- 
LINES AND THE RAILWAY EXPRESS AGENCY NOR THE 
LEGISLATIVE HISTORY OF SURFACE FORWARDER LEGIS- 
LATION PROVIDE ANY SUPPORT TO PETITIONER’S ARGU- 
MENT THAT IT IS ENTITLED TO ENTER INTO PREFER- 
ENTIAL RATE AGREEMENTS. 


Three other subsidiary points advanced by Peti- 
tioner in support of its position may be disposed of 
briefly : 

A. Petitioner contends that the Board has acted 
inconsistently in approving agreements between the 
airlines and the Railway Express Agency under Sec- 
tion 412 while holding that airline-forwarder prefer- 


*4 Sen. Rep. No. 1285, 81st Cong. 2nd Sess. 7, 9 (1950) ; H. Rep. 
No. 2489, 81st Cong. 2nd Sess. 8-9 (1950) ; 96 Cong. Ree. 11998- 
12009, 16188 (1950). The one exception to the tariff rate require- 
ment relates to forwarder use of motor carriers on hauls of up to 
450 miles. 
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ential rate agreements are not within Section 412. 
_ (Petr. Br., pp. 19-22) In pressing this purported 
_ analogy, Petitioner has misstated the determinative 
facts. REA and air freight forwarders are both ‘‘in- 
direct air carriers’’, but the analogy ends there. Con- 
trary to Petitioner’s assertions REA is not an “‘air 
freight forwarder.’’ It is, rather, the agency of the 
airlines for the rendering of their air express services. 
REA is an air carrier only because, in rendering its 
_ air express services on behalf of the airlines, it has 
been delegated the function by the airlines of holding 
out air transportation services to the public.* The 
airlines, however, reserve the right to determine the 
rates to be charged, the manner in which air express 
traffic is to be routed over their lines, ete. The pool- 
ing agreement representing this agency arrangement, 
_ has been approved by the Board under Section 412. 
_ But such agreement is not a preferential rate agree- 
ment. The airlines publish no separate air express 
rates other than those published by REA itself. They 
are free, as petitioner concedes, to terminate their 
agency agreement. REA’s authority to engage in air 
express operations, on the other hand, is dependent 
upon such agreement. Termination by the airlines, 
_ or any of them, of the agreement would therefore ter- 
'minate REA’s “‘air earrier’’ authority to the same 
extent.” 





| Railway Express Agency, Grandfather Certificate, 2 C.A.B. 
531, 532-33, 536-37 (1941). 


2% Railway Express Agency, Grandfather Certificate, 2 C.A.B. 
| 531, 532-33 (1941); Railway Express Agreements, 4 C.A.B. 157 
- (1943) ; Air Freight Forwarder Case, 9 C.A.B. 473, 479-80 (1948). 


7 See Air Freight Forwarder Case, 9 C.A.B. 473, 479 (1948). 
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Unlike REA, the air freight forwarder is an inde- 
pendent entrepreneur, free to charge its own rates and 
to select the services of whatsoever airline it chooses 
in obtaining line haul service. The air freight for- 
warder is answerable to no airline as its agent. Con- 
ceivably, an air freight forwarder could surrender 
its operating authority as an independent carrier and 
seek an exclusive agency arrangement with one or 
more airlines similar to REA’s.* If this were done, 
the resulting pooling agreement would undoubtedly 
have to be filed under Section 412. But, the result- 
ing entity would no longer be an “‘air freight for- 
warder.’’ And that is not what Petitioner is seeking 
in this case. 


The Board has long recognized the basic distinction 
between REA’s air express activities and other in- 
direct carriage, such as air freight forwarding. In- 


deed, the Board has expressly refused to grant REA 
permission to become an air freight forwarder in order 
that the basic distinctions between the two different 
types of indirect air carriage may be preserved. Air 
Freight Forwarder Case, 9 C.A.B. 473, 478-89 (1948) .” 


B. Petitioner also contends that two 1942 amend- 
ments to the Civil Aeronautics Act by which Congress 
sought to prohibit joint rates between air freight for- 


8 In its first opinion in the instant case, Respondent recognized 
the right of future applicants seeking to enter the air express field 
to seek Board authorization through individual exemption orders. 
(Tr. 263) 


7 That the relation between express companies and underlying 
carriers is much different than the relations between forwarders 
and such carriers has long been recognized by both Congress and 
the courts. See Chicago, Milwaukee, St. Paul & Pacific RR. v. 
Acme Fast Freight, 336 U.S. 465, 478, n. 17 (1949). 
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‘warders and surface carriers demonstrate that air 
freight forwarders may enter into preferential rate 
agreements with airlines. (Petr. Br., pp. 22-23) The 
conclusion does not follow from Petitioner’s argu- 
ment. At best for Petitioner, the argument supports 
the conclusion that Congress in 1942 believed that air 
freight forwarders could participate in joint rates 
with airlines. But, as noted supra, Petitioner does 
not seek joint rates for the rendering of through serv- 
ice; it wants preferential rates for itself in using the 
airlines’ services. In fact, however, reliance upon 
these 1942 amendments does not even support the joint 
rate thesis. The deficiencies of this argument were 
discussed so thoroughly in the opinion of Board Mem- 
bers Gurney and Denny in their opinion of August 
30, 1955, as not to need repetition here. In brief, how- 
ever, these 1942 amendments on their face, and as sub- 
_ stantiated by the probative legislative history, sought 
to accomplish only one thing: to preclude any pos- 
sibility of direct surface carriers establishing joint 
rates with forwarders under guise of the Civil Aero- 
- nauties Act. The legislation had absolutely nothing 
to do with the regulation of air carrier-air forwarder 
- relationships. That matter was consciously left un- 
disturbed.” 

C. Finally, Petitioner argues at some length that 
the history of surface forwarder legislation, culminat- 
ing in the statutory definition of surface forwarders 
as ‘‘common carriers’’ in 1950, confirms the right of 
air freight forwarders to obtain preferential rate 
agreements. (Petr. Br., pp. 24-38) 





30 See Gurney and Denny opinion, pp. 8-12. (Tr. 274-79) 


> 


@)> 
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The attempted analogy breaks down completely. All 
of the cases cited by petitioner, as well as the legis- 
lation and its history only support the conclusion that 
absent specific Congressional sanction of free or re- 
duced rate transportation, air freight forwarders must 
pay the published tariff rates of the direct carriers 
whose services they utilize. This surface forwarder 
legislation was also thoroughly analyzed by Members © 
Gurney and Denny in their opinion below, and the 
Court’s attention is directed to their analysis of this . 
point for a complete refutation of Petitioner’s argu- 
ment.” 


Because it was the 1950 amendment to the surface 
forwarder act which resulted in their designation as 
‘common carriers’’, the label from which Petitioner 
attaches a peculiar Congressional sanction to negoti- 
ate preferential rates, this Court’s attention should 
be drawn in particular to the remarks of Congress- 
man Wolverton™ who was sponsor of the 1950 bill on 
the floor of the House of Representatives. He stated 
that the primary purpose of the original 1942 surface 
forwarder legislation—to insure compliance with pub- 
lished tariffs so as to prevent abuses resulting from 
“‘the tremendous bargaining power which freight for- 
warders enjoy’’—was still regarded as being ‘‘essen- 
tially sound.”? The only departure from this prin- 
ciple, he stated, had been in limited situations involv- 
ing forwarders and short-haul motor carriers, which 
Wolverton described as an historic exception. Other- 
wise, he noted, freight forwarders in their relations 





2 See Gurney and Denny opinion, pp. 4-14. (Tr. 270-80) 
3296 Cong. Rec. 12002-05 (August 8, 1950). 
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with direct carriers were and would continue to be 
treated the same as other shippers: 


‘“‘The difficulty on the part of some in understand- 
ing the true status of forwarders has come about 
as a result of their inability to draw the distinc- 
tion that has been written into the law on the sub- 
ject, namely, that they are common carriers so far 
as their shippers entrusting goods to them are con- 
cerned but they are not common carriers in their 
relationship to the carriers whose services they 
utilize.’ : 


If this duality of the forwarder’s function as an 
independent middleman—disregarded by Petitioner— 
is recognized by this Court as the Supreme Court and 
other Federal courts have recognized for half a cen- 
tury, as Congress has repeatedly declared by its legis- 
lative enactments, and as the Respondent has recog- 


nized for at least fifteen years in the administration of 
the Civil Aeronautics Act, Intervenor is confident that 
this Court will exercise no hesitation in affirming Re- 
spondent’s order in the instant case. 


Throughout Petitioner’s brief, it is assumed that 
the air freight forwarder must be either a ‘“‘shipper”’ 
or a “‘earrier,’? and cannot be both. Neither law nor 
logic, however, requires such an “‘either or’’ conclu- 
sion. Petitioner’s thesis is no different than a male 
parent contending that he is a “‘father’”’ or a ‘‘son”’ 
but not both, or a wholesaler contending that he is a 
‘‘buyer”’ or a “‘seller’’ but not both. The product sold 
by air freight forwarders is not immaculately con- 
ceived; it is purchased wholesale from the airlines for 
resale to the general public. And, as a purchaser or 


337d. at pp. 12004-05. 
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user of the air transportation services provided by the 
airlines, the air freight forwarder is obligated by Sec- 
tion 403(b) to pay the published tariff rates of the 
airlines just as any other user must do. 


CONCLUSION 
The order of Respondent should be affirmed. 


Respectfully submitted, 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of amicus curiae, Air Transport Associa- 
tion of America, the question presented is whether the Civil 
Aeronautics Board correctly construed the Civil Aeronau- 
tices Act of 1938, as amended, when it ruled in its Order 
No. E-11147 that— 


(1) Section 404(a) does not contemplate the establish- 
ment of joint rates by air freight forwarders and underlying 


direct air carriers; 


(2) Section 412 does not authorize approval of agree- 
ments between air freight forwarders and direct air carriers 
embodying rates for air transportation to be furnished such 
forwarders which would otherwise violate the rate-making 
provisions of the Act. 
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IN THE 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,882 


ArsorNe FreicHt Corporation (a California corporation), 
Petitioner 


Vv. 


Crviz Arronavutics Boarp, Respondent 


American Armuines, Inc., Sauuman, Inc., Acme Arm Cazco, 
Inc., Unttep AIRLINES, Iwo., Trans Wogip Areuings, Inc., 
Intervenors 


On Petition For Review Of An Order Of The 
Civil Aeronautics Board 


BRIEF OF AIR TRANSPORT ASSOCIATION OF AMERICA 
AMICUS CURIAE IN SUPPORT OF RESPONDENT 


STATEMENT OF THE CASE 


By order dated August 27, 1957, this Court granted per- 
mission to the Air Transport Association of America to 
file a brief in this proceeding as amicus curiae supporting 
the position of the respondent Civil Aeronautics Board. 


The Air Transport Association of America (‘‘ATA’’) is 
an association composed of substantially all of the United 
States airlines holding certificates of public convenience and 
necessity issued by the Civil Aeronautics Board, and also 
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includes the two major Canadian airlines. This brief is sub- 
mitted on behalf of all of the members of ATA.* 

The ATA did not become a party to the proceeding in 
Docket No. 5947 et al (which ultimately culminated in the 
_ order here subject to review) until after the issuance of the 
Examiner’s report. Several members of ATA had partici- 
pated in the hearing in that proceeding, and the other mem- 
bers of ATA felt that their interests were adequately pro- 
tected by those participating airlines. However, the Exam- 
iner’s recommended report took a highly extraordinary 
and unanticipated turn. He concluded that the airlines 
could be required to enter into joint rates with the forward- 
ers under section 404(a) of the Act (49 U.S.C. 484). This 
conclusion of the Examiner ran contrary to fifty years of 
transportation legal history and would, if adopted by the 
Board, entirely change the long-established relationships of 
the parties to transportation contracts and seriously threat- 
en the independent status of the airlines in the transporta- 
tion of property by air. The entire membership of the ATA 
was so alarmed by this development that the ATA filed a 
petition to intervene in Docket No. 5947 et al, which peti- 
- tion was granted by the Board. The ATA thereafter, by 
brief and oral argument, presented to the Board the reasons 
why, in law and in fact, the airlines and the forwarders could 
not enter into joint rates. 


In stating the questions presented, the Petitioner has 
' properly indicated that there are two questions: the first 
is whether forwarders and direct air carriers may enter into 
joint rates with one another under section 404 of the Act, 
and the other is whether forwarders and direct air carriers 
may enter into agreements providing for special rate con- 
' eessions to forwarders under section 412 of the Act. For 
reasons which are not apparent in Petitioner’s brief, but 
which we hope to highlight in this brief, Petitioner has 
chosen to confuse or intermix these two questions, and has 


1 The terms ‘‘airline’’ and ‘‘ direct air carrier’’ are used interchangeably in 
this brief. 
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treated them as one problem. Actually, they are quite dif- 
ferent questions and only by so treating them in the analy- 
sis, can this Court be fully apprised of the legal and factual 
matters which must be considered by it in properly apprais- 
ing the action of the Civil Aeronautics Board. 

Although Petitioner, in its statement of the case, has 
endeavored to create an impression that the Board has 
vacillated on the answer to these two questions, the fact is 
that the Board consistently has held that forwarders could 
mot enter into joint rates with direct air carriers. At no 
time since the inception of air freight forwarders has such 
a@ joint rate ever existed, nor has such a rate ever been 
authorized by the Board. At the oral argument before the 
Board in this proceeding, the then counsel for the air freight 
forwarders finally conceded that such joint rates could not 
be established, but present counsel for the forwarders ap- 
parently are endeavoring to resurrect that contention. 


On the second question, that of establishing preferential 


rate agreements other than by means of joint rate arrange- 
ments, the Board in its first opinion, by a split 3-2 decision, 
concluded that section 412 did authorize such action; but 
the order accompanying that opinion was stayed in response 
to petitions for reconsideration. The only Board order 
which has ever become effective on this question is Order 
No. E-11147, in which the Board has stated that such agree- 
ments are not lawful under section 412 of the Act because 
they violate the rate-making and tariff provisions of the 
Act. 


Thus, the Board, rather than being guilty of vacillation, 
has, in fact, accorded the parties an extensive, full, and 
careful deliberation of an issue which the airlines regard as 
being of paramount significance in determining whether the 
airlines are to be relegated to an inferior secondary posi- 
tion in the future development of the air freight industry, 
or whether they are to occupy a position commensurate 
with their investment and public obligations in this field. 
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STATUS AND REGULATIONS INVOLVED 


The statutes and regulations with which this case is pri- 
marily concerned are sections 1, 403, 404, 412, and 1003 of 
the Civil Aeronautics Act of 1938, as amended (49 U.S.C. 
401, 483, 484, 492 and 643 respectively), and Parts 221 and 
296 of the Economic Regulations of the Board (14 C.F.R. 
221 and 296, respectively). The pertinent portions of these 
statutes and regulations are set forth at those places in 
the brief where they are discussed. 


SUMMARY OF ARGUMENT 


I. Section 404(a) of the Civil Aeronautics Act does not contemplate 
the establishment of joint rates by air freight forwarders and 
direct carriers. 


Section 1(2) of the Act defines the term ‘‘air carrier’’ as 
including ‘‘indirect air carrier’’, unless the context of the 
Act otherwise requires. Indirect air carriers are persons 
who engage in air transportation but do not operate air- 
eraft. Air freight forwarders are one form of indirect air 
carrier. Petitioner urges that the term ‘‘air carrier’’, as 
used in section 404(a) of the Act in connection with the es- 
tablishment of ‘through service’’ and ‘‘joint rates’’, should 
be construed as including ‘‘indirect air carriers’’, so that 
the air freight forwarders may establish joint rates with 
the underlying direct air carriers. 


There are numerous sections of the Act, in which the 
term ‘‘air carrier’’ is used, where the context cannot rea- 
' sonably be construed as extending to indirect air carriers. 
' The term ‘‘air carrier’’, as used in those sections, neces- 
sarily has reference only to air carriers that operate air- 
- eraft. Section 404(a) is one of those sections, but to reach 
this conclusion as to section 404(a), it is essential to exam- 
ine the meaning of the terms ‘‘through service’’ and ‘‘joint 
| rate’’, which are technical transportation terms—‘‘ words 
of art’’. 
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The concepts ‘‘through service’’ and ‘‘joint rate’’ are not 
defined in the Civil Aeronautics Act; but each of those terms 
has long had a clearly defined meaning in transportation. A 
‘<joint rate’’ is simply one method of pricing ‘‘through 
service’, and ‘‘through service’’ is an arrangement be- 
tween connecting carriers for the through carriage of goods 
from a point on the line of one carrier to a point on the line 
of another carrier. 


The ‘‘through service’’ concept provides two important 
benefits for the shipper: first, it relieves the shipper of the 
necessity of arranging for a transfer of his shipment be- 
tween the connecting carriers at the intermediate junction 
point, and second, it establishes the applicable rate for each 
of the participating carriers as of the date the shipment is 
accepted by the originating carrier rather than the rate in 
effect on the date the shipment is actually received at the 
junction point by the connecting carrier. The through serv- 
ice and joint rate provisions of the Act require that air car- 
riers make through service available where shippers rea- 
sonably require such service. 


Since a freight forwarder, by definition and regulation, is 
required to accept full responsibility for every shipment it 
receives from the point of origin of that shipment to the 
point of destination, a shipper who uses the freight for- 
warder can never have a need for ‘‘through service’’. The 
forwarder, and not the original shipper, arranges all inter- 
mediate connections between direct carriers and quotes the 
shipper a single rate from origin to destination. Thus, since 
section 404(a) requires through service and joint rates only 
in response to a public need, and since the shipping public 
can never have need of through service when using a for- 
warder, section 404(a) cannot contemplate the establish- 
ment of through service between forwarders and direct 
carriers. 


A second and distinct reason for construing the use of 
the term ‘‘air carrier’’ in section 404(a) as excluding air 
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freight forwarders is the fact that the forwarder and the 
direct air carrier which it uses are merely different levels 
of the same transportation movement. They each operate 
between the same points. The ‘‘through service’’ concept 
contemplates a horizontal, end-to-end connection between 
carriers, with a through movement from a point on the line 
of the originating carrier to a point on the line of the deliv- 
ering carrier. The forwarder does not, and cannot, oper- 
ate over ‘‘routes’’ or between ‘‘points’’, since he does not 
operate aircraft, therefore the forwarder cannot make con- 
nections at intermediate points with the underlying direct 
carriers he uses, as required by the ‘‘through service’’ 
concept. 


A third reason requiring the same conclusion is related 
to a basic function of the forwarder—that of consolidation. 
If the forwarder were to establish a joint rate with the 
underlying direct air carrier (assuming such a rate to be 
possible), the forwarder necessarily would be precluded 
from consolidating a shipment accepted under such a joint 
rate with any other shipment, and therefore could not tender 
such a shipment to the direct carrier as part of a consoli- 
dated shipment for transportation at a bulk shipment vol- 
ume rate. Section 404(a) cannot reasonably be construed in 
a manner which would prevent a forwarder from performing 
one of its basic functions. 


Il. Section 412 of the Civil Aeronautics Act does not authorize the 
approval by the Civil Aeronautics Board of agreements be- 
tween air freight forwarders and direct air carriers embodying 
rates for air transportation to be furnished such 
en en TEE ee ea eae 

ct. 


Section 412(a) requires that every agreement between 
air carriers relating to the establishment of rates be filed 
with the Board; and section 412(b) requires the Board to 
disapprove any such agreement which is in violation of any 
provision of the Act. An agreement between an air freight 
forwarder and a direct air carrier, providing for acceptance 


oa 
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by the direct air carrier of a lesser or different amount of 
compensation for air transportation service rendered the 
forwarder than the rate established for such service pur- 
suant to the rate-making and tariff provisions of the Act 
(section 403), would violate the specific requirements of 
section 403(a) requiring all rates to be filed as tariffs, would 
violate section 403(b) prohibiting an air carrier from accept- 
ing compensation other than that specified in the tariffs, and 
would violate Part 221 of the Economic Regulations of the 
Board prescribing the form and content of tariff material 
and the rate-making procedure. Therefore, the Board could 
not approve such a special compensation agreement. 


Nothing in the legislative history of either the Civil Aero- 
nautiecs Act nor the Freight Forwarder Act can justify a 
conclusion that Congress intended to permit air freight 
forwarders to establish special compensation agreements or 
joint rates with direct air carriers; in fact, the legislative 
history points to precisely a contrary conclusion. 


The status of the Railway Express Agency in its relation- 
ship to the direct air carriers under the Civil Aeronautics 
Act is an historic anomaly long ante-dating the Act. The 
Agency is, in effect, merely the operating manager of a 
joint enterprise of all the airlines known as the ‘‘air ex- 
press business’’. The airlines have complete control over the 
enterprise, establish the rates, and prescribe the division of 
traffic between themselves. Any resemblance of this opera- 
tion to freight forwarding is purely coincidental. More- 
over, the existing contract between the Railway Express 
Agency and the airlines expires in about eighteen months, 
at which time a new type of arrangement, if any, will be 
developed. Thus, past Board action with respect to air 
express cannot be regarded as valid precedent for resolving 
the freight forwarder issues presented in this case. 
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ARGUMENT 


I. SECTION 404(a) OF THE CIVIL AERONAUTICS ACT DOES NOT CONTEMPLATE 
THE ESTABLISHMENT OF JOINT RATES BY AIR FREIGHT FORWARDERS 
AND DIRECT AIR CARRIERS. 


_ A. The scope of the term “air carrier”, as used in the Act, must be 
| construed as excluding the air freight forwarder in those 
instances where the context of the Act would produce absurd, 
futile, or impossible results if the air freight forwarder were to 
be included within the scope of that term. 
For more than half a century, the position of the freight 
forwarder in transportation has been clearly and consis- 
tently defined in the law: he is a common ¢arrier when 
dealing with shippers, but he is a shipper in his dealings 
with the direct carriers. As a shipper, he must be treated 
_ jike any other shipper, and cannot be granted a preferential 
rate by a common carrier. The Supreme Court of the 
United States has consistently so held over the course of 
many years. Bank of Kentucky v. Adams Express Co., 93 
U.S. 174; I.C.C. v. Delaware, L. G W.R.R. Co., 220 U.S. 235 
- (1911) ; Acme Fast Freight Inc. v. U.S., 309 U.S. 638 (1940) ; 
and U.S. v. Chicago Heights Trucking Co., 310 U.S. 638 
(1940). The Interstate Commerce Commission likewise has 
consistently taken that position. Freight Forwarder Inves- 
tigation, 229 I.C.C. 201; Chicago and Wisconsin Points, 
Proportional Rates, 10 M.C.C. 556, 17 M.C.C. 573; and Acme 
Fast Freight Inc., Common Carrier Application, 17 M.C.C. 
549. 


Similarly, the Civil Aeronautics Board, faced with the 
same question in 1942 in Universal Air Freight Corpora- 
tion—Investigation of Forwarding Activities, 3 C.A.B. 698, 
after an extensive hearing and thorough consideration of 
this problem, concluded that the Universal Air Freight 
Corporation, which operated as an air freight forwarder, 
was unquestionably a shipper in its relationship to the 
underlying carrier (p. 704) and a common carrier in its 
relationship to the public (p. 705). Again, faced with this 
same problem in 1949 in the original Azr Freight Forwarder 
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Case, 9 C.A.B. 473, the Board adhered to this traditional 
concept of the freight forwarder, stating at p. 494: 


‘¢... so far as the direct air carrier is concerned the 
forwarder will have the status of a shipper and under 
the Civil Aeronautics Act no shipper can be granted a 
preferential rate.’’ 


In its decision in Order No. E-11137, which is the basis 
for this proceeding, the Board adhered to this consistent 
position, stating: 


‘<The contention that Congress intended to grant pref- 
erential rate status to freight forwarders merely by 
making them subject to regulation as ‘‘air carriers’’ is 
not persuasive, especially in the absence of any indica- 
tion in the history of the Civil Aeronautics Act of a leg- 
islative desire to overturn the firmly established rule 
that for rate purposes forwarders are to be treated as 
shippers in relation to direct carriers.’ 


Petitioner’s thesis is that, notwithstanding this firmly 
established traditional position of the forwarder in relation 
to the direct carrier, Congress intended under the Civil 
Aeronautics Act to establish a different relationship. Peti- 
tioner argues that section 1(2) of the Act establishes the 
indirect air carrier as an ‘‘air carrier’’ wherever that term 
is used in the Act, unless the context otherwise requires, and 
that there is nothing in the context of sections 404 or 412 
that compels or even warrants a different or more restric- 
tive meaning of the term ‘‘air carrier’’ than its usual defi- 
nition as set out in section 1(2).? From these arguments, 


* Section 1(2) (49 U.S.C. 401(2) reads: “As used in this Act, unless 
the context otherwise requires ... (2) ‘air carrier’ means any citizen of 
the United States who undertakes, whether directly or indirectly or by a 
lease or any other arrangement, to engage in air transportation: Pro- 
vided, that the Board may by order relieve air carriers who are not 
directly engaged in the operation of aircraft in air transportation from 
the provisions of this Act to the extent and for such periods as may be 
in the public interest. (Emphasis added). 
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Petitioner concludes that the provisions of section 404, con- 
cerning the matter of joint rates between air carriers, must 
apply with equal force and effect to indirect air carriers as 
well as direct air carriers, thereby affording the forwarder 
the right to make joint rates with the underlying direct air 
carrier applicable to the transportation of forwarder’s own 
shipment. 


We cannot agree with these conclusions of Petitioner. We 
do not believe that the context of section 404 can be read in 
the literal fashion urged by Petitioner, if that section is to 
have intelligent meaning, nor do we believe Congress in- 
tended to change the traditional relationship between the 
direct carrier and the forwarder by any language in the 
original or amended Civil Aeronautics Act. Statutory inter- 
pretation need not be approached in the literal and unbend- 
ing manner suggested by Petitioner. As the United States 
Supreme Court has stated in U.S. v. American Trucking 
Associations, Inc., 310 U.S. 534, when prescribing the pre- 


cepts of statutory interpretation (p. 543): 


‘‘There is, of course, no more persuasive evidence of 
the purpose of a statute than the words by which the 
legislature undertook to give expression to its wishes. 
Often these words are sufficient in and of themselves to 
determine the purpose of the legislation. In such cases 
we have followed their plain meaning. When the mean- 
ing has led to absurd or futile results, however, this 
Court has looked beyond the words to the purpose of 
the Act. Frequently, however, even when the plain 
meaning did not produce absurd results but merely an 
unreasonable one plainly at variance with the policy of 
the legislation as a whole, this Court has followed that 
purpose, rather than the literal words. When aid to 
the construction of the meaning of the words, as used 
in the statute, is available, there certainly can be no 
‘rule of law’ which forbids its use, however clear the 
words may appear on superficial examination.’ 
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In this case, the express statutory language, ‘‘unless the 
context otherwise requires’’, invites an examination of the 
context beyond its bare literal wording. It is our opinion 
that the context of section 404(a) does require that term 
‘air carrier’’, as used therein, be read in the restrictive 
sense of ‘‘direct air carrier’’, rather than in the broad 
sense which includes the air freight forwarders. Moreover, 
even apart from the statutory invitation to consider the 
context when applying the definitions in section 1, the inter- 
pretation urged by Petitioner would lead to ‘‘absurd or 
futile results’’, thereby warranting a departure from the 
literal interpretation under established canons of statutory 
construction. 


Petitioner’s position is based largely upon the premise 
that the term ‘‘air carrier’’, wherever used in the Act with- 
out qualification, necessarily must include the indirect air 
carrier; and since section 404(a) does not expressly pre- 
clude indirect air carriers from making joint rates with 


direct air carriers, the indirect air carriers may do so. 
Petitioner’s premise is unsound. Under the definition in 
section 1(2) of the Act, an indirect air carrier is one which 
does not operate aircraft in air transportation. Numerous 
sections of the Act, which use the term ‘‘air carrier’’ with- 
out qualification as to direct or indirect air carrier, obvious- 
ly have no application whatsoever to an air carrier which 
does not operate aircraft and must be read as excluding the 
indirect air carrier. Thus, for example, section 610(a) (4) 
prohibits any person from operating ‘‘as an air carrier 
without an air carrier opeating cetificate, or in violation of 
the terms of any such certificate.’’ (49 U.S.C. 560.) Yet 
when reference is made to section 604(b), which is the sec- 
tion authorizing the Board to issue such air carrier oper- 
ating certificates (49 U.S.C. 554), it is evident that such 
certificates are concerned solely with the rules, regulations, 
and standards applicable to the operation of aircraft by the 
holder of such certificate. Thus, an indirect air carrier 
could not possibly qualify for an air carrier operating cer- 
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 tificate, notwithstanding the fact that section 610(a) (4) 
_ says that no air carrier may operate without such a cer- 
_ tificate. Clearly, the context of those sections requires that 
| the word ‘‘air carrier’’ be read in its more restrictive mean- 
ing of “‘direct air carrier’’. 


| Another example of the context requiring such a restric- 
| tive reading, although no express provisions excluding in- 
direct air carriers appears, in section 401(k), which pro- 
_ hibits air carriers from abandoning any route unless the 
| Board finds such abandonment to be in the public interest. 
(49 U.S.C. 481(k)). Since indirect air carriers have no 
 *routes’’, this section cannot sensibly be construed as ap- 
plying to indirect air carriers. 


A further example appears in section 401(e), the ‘‘grand- 
father’’ provision of the Act (49 U.S.C. 481(e)). In Razl- 
way Express Agency Grandfather Certificate, 2 C.A.B. 531, 
_ the Railway Express Agency, an indirect air carrier, ap- 
' plied for a ‘‘grandfather certificate’’ based on its air ex- 
| press operations which long ante-dated the passage of the 
| Civil Aeronautics Act. The Board denied the application on 
the grounds that section 401(e), although it did not express- 
- ly exclude indirect air carriers, obviously was intended to 
| apply only to air carriers that operated aircraft for air 
transportation, stating (p. 537): ‘‘certain sections of the 
_ Act applied in terms to ‘air carriers’ are obviously inappli- 
cable to applicant’’. 


Thus, it is apparent that not all sections of the Civil Aero- 


' nautics Act which refer to ‘‘air carriers’’ can be construed 


as being applicable to indirect air carriers. Logic and reason 
dictate that only those sections of the Civil Aeronautics Act 
which are consistent with the nature of the operation of 
_ indirect air carriers can be construed as being applicable to 
' them. It is therefore wholly appropriate that this Court 
_ give full consideration to the question of whether section 
_ 404(a) of the Act, and other sections providing for through 
transportation and joint rates, are applicable to indirect air 
carriers. 
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B. The terms “through service” and “joint rate” as used in section 
404(a) and other sections of the Civil Aeronautics Act, are 
“words of art” which require definition and explanation before 
the full import of their usage in those sections of the Act can 
be clearly understood. 

Before discussing the question of whether the joint rate 
provisions of the Act are applicable or inapplicable to 
indirect air carriers, it is necessary that there be a clear 
understanding of the meaning of the term ‘‘joint rate’’. 
Actually, the term ‘‘joint rate’’ is merely one aspect of a 
larger subject—‘‘through service’’. Thus, the terms 
‘‘through service’’ and ‘‘joint rate’? must be considered 
together, in order to understand the sections of the Act 
which are in issue in this proceeding. 


Section 404(a) of the Act is the basic statutory provision 
dealing with these matters and contains typical usage of 
those terms, as follows (49 U.S.C. 484): 


‘*It shall be the duty of every air carrier to provide 
and furnish interstate and overseas air transportation, 
as authorized by its certificate, upon reasonable request 
therefor, and to provide reasonable through service in 
such air transportation in connection with other air car- 
riers; to provide safe and adequate service, equipment, 
and facilities in connection with such transportation; 
to establish, observe, and enforce just and reasonable 
individual and joint rates, fares, and charges and just 
and reasonable classifications, rules, regulations, and 
practices relating to such transportation; and, in case 
of such joint rates, fares and charges, to establish just, 
reasonable, and equitable divisions thereof as between 
air carriers participating thereim which shall not unduly 
prefer or prejudice any of such participating air car- 
riers.’’ (Emphasis added) 


Similarly, in section 1002(i) of the Act (49 U.S.C. 642), 
these terms are used as follows: 
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‘‘The Board shall, whenever required by the public 
convenience and necessity, after notice and hearing, 
upon complaint or its own initiative, establish through 
service and joint rates, fares, or charges ... for inter- 
state or overseas air transportation .. .’? (Emphasis 


added) 


Likewise, in section 1003(b) these terms are used insep- 
arably (49 U.S.C. 643). 


Since ‘‘through service’’ is the basic concept, and, as 
will be shown, the ‘‘joint rate’’ is simply one method of 
| charging for ‘‘through service’’, we commence with an 
| examination of the term ‘‘through service’’ as a ‘‘word of 
art’’ in the field of transportation. 


The duty of common carriers to provide for through car- 
_ riage of goods has been a part of the transportation law of 
this country for more than fifty years. It was added to 
section 1 of the Interstate Commerce Act by the Hepburn 


Act of 1906. In St. Louis Southwestern Railroad Company 
v. United States, 245 U.S. 136, 62 L.ed 199, at 205, Note 4, 
Mr. Justice Brandeis expressed what has since been accepted 
| as the classic definition of ‘‘through carriage’’: 


‘“‘A through route is an arrangement, expressed or 
implied, by the connecting railroads for a continuous 
carriage of goods from the originating point on the line 
of one carrier to destination on the line of another. 
Through carriage implies a through rate. This through 
rate is not necessarily a joint rate. It may be merely 
an aggregation of separate rates fixed independently 
by the several carriers forming the through route, as 
where the through rate is the sum of the locals on the 
several connecting lines, or is the sum of lower rates 
otherwise separately established by them for through 
transportation.’? (Emphasis added). 
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The term ‘‘through service’’, as used in the Civil Aero- 
nautics Act, has the same meaning as the term ‘‘through 
route’’, as used in the Interstate Commerce Act. See 
Southern Service to the West Coast, 12 C.A.B. 518, 537. 


The essence of through service is the continuous carriage 
of goods from the originating point on the line of one car- 
rier to the destination point on the line of a connecting 
carrier. The through service concept provides two major 
benefits for the shipper. First, it relieves the shipper of the 
responsibility of arranging for the transfer of his ship- 
ment between connecting carriers at junction points, where 
more than one carrier is involved in the total movement 
between origin and destination; and second, where a com- 
bination of the individual rates of the several connecting 
carriers applies to the shipment, rather than a single joint 
rate, the applicable rate of each connecting carrier shall be 
that in effect as of the date the originating carrier receives 
the shipment, rather than the rate in effect upon the day 
that each individual connecting carrier receives the ship- 
ment for onward movement. Thus, even in the absence of 
a single joint rate covering the entire movement, if a 
through service relationship exists, the shipper obtains a 
firm rate as of the date of shipment, irrespective of any rate 
changes which may occur on connecting lines prior to the 
shipment being delivered to them in the course of its 
through movement. See In The Matter of Through Routes 
and Through Rates, 12 1.C.C. 163; and Memphis Freight 
Bureau v. F.S. & W.R.R. Co., et al, 13 I.C.C. 1. These two 
features of through service—the fact that the shipment is 
transferred between connecting carriers at a junction point 
without intervention or assistance by the shipper, and the 
fact that the individual rates of the connecting carriers for 
their portions of the through movement are established as 
of the day the originating carrier receives the shipment— 
are the significant elements of the through service concept. 
For reasons which will be explained in detail in the next 
subsection of this brief, these two basic elements of through 
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service are wholly inapplicable to the relationship between 
a forwarder and the underlying direct carrier which trans- 
ports the forwarder’s shipment. 


The term ‘‘joint rate’’ is likewise a well-established con- 
cept in transportation. As Mr. Justice Brandeis pointed 
out in the quotation from St. Louis Southwestern Railroad 
Company v. United States, supra, the ‘‘through service’’ 
concept implies a ‘‘through rate’’; and the through rate 
may be either a ‘‘joint rate’’ or a ‘‘combination rate’’. 
Thus, a ‘‘joint rate’’ is merely one method of establishing 
a rate for through service. In section 221.4(k) of the Eco- 
nomic Regulations of the Civil Aeronautics Board (14 
C.F.R. 221), a ‘‘joint rate’’ is defined as follows: 


‘‘ Joint fare or rate means a fare or rate that applies 
to transportation over the joint lines or routes of two 
or more carriers and which is made and published by 
arrangement or agreement between such carriers evi- 
denced by concurrences or power of attorney.”’ 


An almost identical definition has been in effect under 
the Interstate Commerce Act for decades and reads as 
follows (I.C.C. Tariff Cireular No. 20, p. 1, 49 C.F.R. 141): 


‘‘The term ‘joint rate’, as used herein, is construed to 
mean a rate that extends over the lines of two or more 
carriers and that is made by arrangement or agreement 
between such carriers and evidenced by concurrences 
or power of attorney.”’ 


' Hach of the sections of the Civil Aeronautics Act, which 
_ relates to the matter of establishing joint rates, refers to 
such rates only in connection with the establishment of 
through service. For example, section 404(a) requires the 
establishing of through services and the publishing of joint 
rates in connection with such service; section 1002(i) au- 
- thorizes the Board, when required by the public convenience 
and necessity to ‘‘establish through service and joint 


ae 
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rates’’; and section 1003(b) provides that ‘‘air carriers 
may establish reasonable through service and joint rates, 
fares, and charges with other common carriers’’. Thus, 
‘<joint rates’’ exist only in connection with ‘‘through serv- 
ice’? and have no meaning or purpose apart from establish- 
ing a price for through service. See St. Louis Southwestern 
RR. v. U.S., supra! 


The foregoing definitions are beyond controversy. They 
are an inherent part of the daily language of transporta- 
tion, as well as the law of transportation, and have been so 
for at least seventy-five years, if not longer. The Civil 
Aeronautics Act uses the terms ‘‘through service’’ and 
‘‘joint rate’’, but it does not define them. There is absolute- 
ly no basis for believing that the drafters of the Civil Aero- 
nautics Act, or Congress itself, contemplated any other 
definition of those terms than those which had long been 
established in transportation generally and under the Inter- 
state Commerce Act. 


C. The through service and joint rate provisions of the Act cannot 
reasonably be construed as applying to air freight forwarders 
in their relationship to the underlying direct air carriers. 

We have suggested in the preceding section that the 
through service and joint rate concepts are wholly inappli- 
cable to forwarders in their relationships with the underly- 
ing direct air carriers. Several separate and wholly dis- 
tinct reasons support this conclusion. 


The air freight forwarder does not operate aircraft in air 
transportation, but the law nevertheless requires that, when 
the forwarder, as a common carrier, accepts shipments from 
the public for movement in air transportation, the forwarder 


* Section 40$(a) authorizes air carriers to publish only such rates as are 
applicable “between points served by it” (known as local rates), and rates 
“between points served by it and points served by any other air carrier 
or foreign air carrier when through service and through rates shall have 
been established” (known as joint rates). Thus, “joint rates” may be 
published only when applicable to “through service.” 
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- must be ‘‘responsible for the transportation of property 
from point of recerpt to point of destination’’. The defini- 
tion of ‘‘air freight forwarder’’ so requires,* and Petitioner 
concedes this to be the fact (Petitioner’s Brief p. 2). The 
shipper who delivers his property to a forwarder for trans- 
portation, therefore, is never faced with the problem of 
arranging for transfers at junction points between con- 
necting carriers participating in the total movement. More- 
over, when the shipper is given the forwarder’s bill of lad- 
ing covering the shipment for its entire movement from 
origin to destination, the bill of lading states the total rate 
applicable to the service. So far as the shipper is con- 
cerned, when a forwarder is used, the shipper is receiving 
what purports to be single-line service from origin to desti- 
nation. The shipper cannot encounter the problem of ar- 
ranging for the transfer of his shipment between connect- 
ing carriers at an intermediate junction point en route 
between origin and destination, nor is the shipper con- 
cerned with any rate changes that may occur on a connect- 
ing line before the shipment is delivered to the connecting 
line in the course of its through movement. Thus, the basic 
elements which necessitate the through service provisions 
in the statute are wholly absent when the shipper uses the 
forwarder’s services. 


Section 404(a) provides that ‘‘it shall be the duty of 
every air carrier... to provide reasonable through service 


“The term “air freight forwarder” is defined by the Board in Section 
296.2(2) of its Economic Regulations (14 C.F.R. 296) as follows: “ ‘Air 
freight forwarder’ means any indirect air carrier, which, in the ordinary 
and usual course of its undertaking, assembles and consolidates or 
provides for assembling and consolidating such property or performs or 
provides for the performance of break bulk and distributing operations 
with respect to consolidated shipments, and is responsible for the trans- 
portation of property from point of receipt to point of destination, and 
utilizes for the whole or any part of such transportation the services of a 
direct air carrier.” A virtually identical definition of “freight forwarder” 
appears in section 402(a) (4) of the Interstate Commerce Act (49 U.S.C. 
1002). 
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in such air transportation in connection with other air car- 
riers’’, and section 1002(i) authorizes the Board to estab- 
lish through service and joint rates ‘‘whenever required 
by the public convenience and necessity’’. The meaning of 
these statutory provisions is clear. If the shipping public 
reasonably requires through service, the air carriers have 
a duty to provide it under section 404(a); and if the air 
carriers fail to provide such through service when required 
by the public, the Board must compel it under section 
1002(i). Since a shipper using the services of a forwarder 
can never have a need for the establishment of through 
service arrangements, the through service provisions (and, 
therefore, the joint rate provisions) of section 404(a) and 
1002(i) would be meaningless as applied to forwarders and 
therefore cannot reasonably be construed as including air 
freight forwarders within their scope. 


The absence of any possible need on the part of the ship- 
ping public for through routes and joint rates between 
forwarders and direct carriers would appear to be a com- 
plete and adequate reason, in and of itself, for the Court to 
construe sections 404(a) and 1002(i) as not contemplating 
the establishment of through service and joint rates be- 
tween forwarders and direct carriers; but there are other 
and equally compelling reasons for reaching the same con- 
clusion. 


By the very nature of their operations, the forwarder and 
the direct carrier are merely different levels of the same 
transportation movement. The forwarder holds himself out 
to the public as a common carrier in air transportation to 
transport goods between named points at a published tariff 
rate, but he does not in fact operate aircraft between those 
points. Instead, he accepts the shipment from the originat- 
ing shipper, and, in turn, delivers it to the direct carrier for 
actual air transportation movement between the points in- 
volved. Thus, the relationship of the forwarder to the under- 
lying carrier is a vertical one; whereas, the ‘‘through serv- 
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‘ice’? concept contemplates a horizontal, end-to-end rela- 
tionship between the carriers involved in the transportation 
movement between origin and destination. As Justice 
Brandeis stated in the St. Louis Southwestern R.R. Case, 
‘supra, the through service concept involves the ‘‘continuous 
‘carriage of goods from the originating point on the line of 
one carrier to destination on the line of the other’’. The 
forwarder and its underlying air carrier, however, have 
identical ‘‘origin’’ and ‘‘destination’’ points. The move- 
ment is not from a point on the line of the forwarder to a 
‘point on the line of the direct air carrier. It is a movement 
between points served by both the forwarder and the direct 
air carrier. There is no connecting carrier service between 
the forwarder and the direct air carrier involved at any 
intermediate junction point. Thus, the forwarder and the 
direct air carrier have an identity of service. The forward- 
er is merely an intervening ‘‘level’’ between the true shipper 
_ and the underlying direct air carrier. 


The Board addressed itself to this fact in the appealed 
- Order No. E-11137, when it stated (p. 3): 


‘‘The joint rate theory contains a further defect noted 
in our original opinion, in that joint rates require par- 
ticipation by connecting carriers operating through 
routes, a factual situation not present in the forwarder 
operation.’’ 


Furthermore, the definitions of ‘‘through service’’ and 
‘¢joint rates’’ invariably use the terms ‘‘routes’’ or ‘‘lines’’ 
in describing the operations of the carriers involved; but 
forwarders have neither ‘‘lines’’ nor ‘‘routes’’, and they 
— do not ‘‘operate’’ between points. Thus, if the customary 

and accepted definitions and usage of the terms ‘‘through 
' gervice’’ and ‘‘joint rate’’ are applied to those terms as 
used in the Act, the air freight forwarders necessarily can- 
not be covered by those terms. The Board adopted this line 
of reasoning in a case decided soon after the passage of the 
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Act, when it concluded that the Railway Express Agency, 
an indirect air carrier, was not entitled to a ‘‘grandfather 
certificate’? under section 401(e) of the Act, because, as 
an indirect air carrier, it did not conduct ‘‘operations be- 
tween terminal and intermediate points’’ in the sense con- 
templated by that section. Railway Express Agency, 
Grandfather Certificate, 2 C.A.B. 531, 540. 


The foregoing observations are not original or unique to 
situations arising under the Civil Aeronautics Act. In 1939, 
when considering this same type of question under the Inter- 
state Commerce Act, the full Commission stated (Acme 
Fast Freight Inc. Common Carrier Application, 17 M.C.C. 
549, at 555) : 


‘‘forwarding companies such as applicant, which do 
not perform transportation and therefore cannot in 
any real sense establish joint rates with the actual 
transporters, may not lawfully obtain transportation 
at divisions of what are called joint rates between the 
forwarders and the carriers ...’’ 


and Chairman Eastman, in a concurring opinion in the same 
case, explained this position in more detail, stating (p. 558) : 


‘‘The service which the forwarding company performs, 
however, is essentially different from the service which 
a common carrier by railroad or motor vehicle per- 
forms, and is superimposed on the latter. When a for- 
warding company utilizes the services of a railroad or 
motor vehicle, the relation is not that of joint partici- 
pants in a common undertaking but like that of a ship- 
per and acarrier. I agree, therefore, that a forwarding 
company cannot lawfully participate in joint rates with 
a common carrier by railroad or motor vehicle, because 
the services are not on the same plane and do not con- 
stitute parts of one common and like undertaking . . .’’ 
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Thus, neither the requirements of the shippers who use 
the services of the forwarders, nor the nature of the for- 
warder’s operations, bear any relationship to the reasons 
for which the through service and joint rate provisions were 
| inserted in the statute. Those provisions, by their very 
nature, are intended to apply only to direct carriers whose 
routes connect with one another. 


There is yet another reason, somewhat more technical, 
which likewise necessitates the conclusion that the joint 
' rate provisions of the Act were not intended to be appli- 
cable between forwarders and direct air carriers, even 
assuming that such a rate were possible. One of the basic 
functions of the forwarder, as set forth in the definition of 
‘‘air freight forwarder’’ (footnote 4 supra) and as recog- 
nized generally in the industry, is that of ‘‘consolidation’’, 
_ which is the process of accepting smaller sized shipments 
from the public, combining them into a single shipment, and 
| tendering the ‘‘consolidated shipment’’ to the direct air 


carrier for transportation at a bulk or volume rate. See 
National Air Freight Forwarder Corp. v. Civil Aeronautics 
Board, 197 F. 2d 384 at 385 (C.A.D.C., 1952). 


If the forwarder were to establish joint rates with the 
underlying direct air carrier, he would no longer be able 
to consolidate the smaller shipments he receives and turn 
them over to the direct carrier as a single shipment for 
transportation at the lower volume rate. Each shipment 
| received under the joint rate would have to move from 
- origin to destination at that rate, since the joint rate would 
be not only the rate of the forwarder but also the rate of the 
_ direct carrier itself. When a carrier accepts a shipment 
under a joint rate, it accepts the shipment not only for 
itself but also for every other participating carrier in the 
| joint rate; and the bill of lading issued by the originating 
carrier is also the contract of carriage between the shipper 
_ and every other carrier participating in the joint rate. Thus, 
if the forwarder accepts a shipment under the joint rate, he 
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cannot combine that shipment with other shipments for 
transportation over the direct carrier at a lower bulk rate; 
since the direct carrier has already become a party to the 
contract to move the original small shipment from origin to 
destination at the joint rate. Joint rates between the for- 
warder and the direct carrier would, therefore, deprive the 
forwarder of the capacity to provide a service which is 
defined to be one of the forwarder’s basic functions. Cer- 
tainly the joint rate provisions of the statute cannot be 
construed in a manner that would lead to such utter futility. 


In summary, the terms ‘‘through service’’, ‘‘joint rate’’, 
and ‘‘air freight forwarder’’ are words of art, and when 
their specific technical meanings are examined, we find three 
complete, independent, and dispositive reasons why the 
through service and joint rate provisions of the Act cannot 
reasonably be construed as requiring or authorizing joint 
rates between forwarders and their underlying direct car- 
riers. First, these sections were created to afford the ship- 
ping public the right to have through service, where the need 
for such service exists, but such a need can never exist on 
the part of the shipping public when forwarder service is 
used. Second, the concepts ‘‘through service’’ and ‘‘joint 
rates’? comprehend carriers who operate ‘‘lines’’ or 
‘‘routes’’ between points and who connect at intermediate 
junction points, but forwarders do not operate lines or 
routes; they have an identity of service with the underlying 
direct carriers. They use and are merely a different ‘‘level’’ 
of that service; and they therefore cannot make intermedi- 
ate connections with other carriers between the origin and 
the destination of a shipment originating with them. Third, 
if it were possible for forwarders to establish joint rates 
with the underlying direct carriers that they use, such joint 
rates would preclude the forwarders from consolidating 
shipments for movement by the direct carriers at volume 
rates and would thereby preclude the forwarders from per- 
forming one of their basic functions. 
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Section 1(2) of the Act states that indirect air carriers 
are ‘‘air carriers’’, as that term is used in the Act, unless 
the context otherwise requires. We believe the foregoing 
reasons are adequate demonstrations of the fact that the 
context of the through service and joint rate provisions of 
the Act requires the exclusion of indirect air carriers from 
the term ‘‘air carrier’’, as used in those provisions. 


IL SECTION 412 OF THE CIVIL AERONAUTICS ACT DOES NOT 
AUTHORIZE THE APPROVAL BY THE CIVIL AERONAUTICS 
BOARD OF AGREEMENTS BETWEEN AIR FREIGHT FOR- 
WARDERS AND DIRECT AIR CARRIERS EMBODYING RATES 
FOR AIR TRANSPORTATION TO BE FURNISHED SUCH 
FORWARDERS WHICH WOULD OTHERWISE VIOLATE THE 
RATE-MAKING PROVISIONS OF THE ACT. 


A. Section 412 expressly prohibits agreements between air car- 
riers which violate other provisions of the Act. 


At page 9 and elsewhere in its brief, Petitioner states that 
section 412 ‘‘authorizes the execution’’ of rate agreements 
between air carriers, and proceeding from this premise, 
Petitioner then argues that indirect air carriers are there- 
fore ‘‘authorized’’ by section 412 to enter into joint rate 
and other compensation agreements with the direct air car- 
riers.> This line of reasoning is completely unsound. There 


5 Section 412 (49 U.S.C. 492): (a) Every air carrier shall file with 
the Board a true copy, or, if oral, a true and complete memorandum, of 
every contract or agreement (whether enforceable by provisions for 
liquidated damages, penalties, bonds, and otherwise) affecting air trans- 
portation in force on the effective date of this section or hereafter entered 
into, or any modification or cancellation thereof, between such air carrier 
and any other air carrier, foreign air carrier, or other citation for pooling 
or apportioning earnings, losses, traffic, service, or equipment, or relating 
to the establishment of transportation rates, charges, or classifications, 
or for preserving and improving safety, economy, and efficiency of opera- 
tion, or for controlling, regulating, preventing, or otherwise eliminating 
destructive, oppressive, or wasteful competition, or for regulating stops, 
schedules, and character of service, or for other cooperative working 
arrangements. 


(b) The Board shall by order disapprove any such contract or agree- 
ment, whether or not previously approved by it, that it finds to be adverse 
to the public interest, or in violation of this Act, and shall by order 
approve any such contract or agreements, or any modification or can- 
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is no language in section 412 granting air carriers authority 
to execute rate agreements or any other kind of agreements. 
Section 412(a) simply requires that air carriers file with the 
Board copies of all agreements of the types specified; and 
section 412(b) requires that the Board disapprove such 
agreements if they are adverse to the public interest or in 
violation of the Act, otherwise to approve them. This is all 
that section 412 does. Since section 412(b) expressly states 
that certain types of agreements which must be filed under 
section 412(a) may be adverse to the public interest or in 
violation of the Act, it is obvious that section 412(a) cannot 
be construed as authorizing the very types of agreement 
which section 412(b) requires the Board to disapprove. 


B. An agreement by an air carrier to accept any different compen- 
sation for air transportation service than that established 
pursuant to the tariff and rate-making provisions of the Act 
violates section 403 of the Act. 

The basic tariff and rate-making provisions of the Act 
appear in section 403 (49 U.S.C. 483). The salient portions 
of that section for our purposes are as follows: 


Section 403(a). Every air carrier and every foreign 
air carrier shall file with the Board, and print, and 
keep open to public inspection, tariffs showing all rates, 
fares, and charges for air transportation between points 
served by it, and between points served by it and points 
served by any other air carrier or foreign air carrier 
when through service and through rates shall have 
been established . . . Tariffs shall be filed, posted, and 
published in such form and manner, and shall contain 
such information, as the Board shall by regulation pre- 


cellation thereof, that it does not find to be adverse to the public interest, 
or in violation of the Act, except that the Board may not approve any 
contract or agreement between an air carrier not directly engaged in the 
operation of aircraft in air transportation and a common carrier subject 
to the Interstate Commerce Act, as amended, governing the compensation 
to be received by such common carrier for transportation services 
performed by it. 
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scribe; and the Board is empowered to reject any tariff 
so filed which is not consistent with this section and 
such regulation. (Emphasis added). 


Section 403(b). No air carrier or foreign air carrier 
shall charge or demand or collect or receive a greater 
or less or different compensation for air transportation, 
or for any service in connection therewith, than the 
rates, fares, and charges specified in its currently eff ec- 
tive tariffs; ... (emphasis added). 


The statutory mandate, which the air carriers must obey, 
is clear and unequivocal. All rates and charges for air trans- 
| portation service must be filed and published in accordance 

with the tariff and rate-making provisions of the Act and 
the regulations of the Board issued in implementation 
thereof. The direct air carriers are prohibited from making 
any type of agreement or arrangement for the acceptance 
of compensation for air transportation services in amounts 
which differ from those prescribed in the filed tariffs. No 
exception is made in the Act or in the Regulations for 
special compensation agreements between forwarders and 
direct air carriers. (The regulations of the Board appli- 
cable to the form, content, and filing requirements of tariffs 
and to the structure and applicability of rates appear in 
Part 221 of the Economic Regulations of the Board, 14 
C.F.R. 221). 


In its Order No. E-11137 (the order from which Petitioner 
appealed in this case) the Board simply applied the fore- 
going statutory provisions, stating (p. 3): 


‘“We therefore conclude that section 412 does not au- 
thorize us to approve agreements between forwarders 
and direct carriers embodying rates which would other- 
wise violate rate-making provisions of the Act.* (Foot- 
note:) “Our conclusion that, for certain purposes, for- 
warders occupy the status of shippers in their relations 
with direct carriers is not to be construed as affecting 
obligations of forwarders and direct carriers to file 
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their agreements under Section 412. We go no further 
than to hold that preferential rates cannot be estab- 
lished by the filing of such agreements, since, as dis- 
cussed, infra, we construe the Act as requiring such 
rates to be established by means of tariff filings pur- 
suant to section 403(a).”’ 


In other words, forwarders and direct air carriers can- 
not, simply by the device of entering into an agreement and 
filing it under section 412, establish a special rate or amount 
of compensation to be received by the direct air carrier for 
transportation service furnished the forwarder, which rate 
or amount of compensation differs from the rate for such 
service established under the rate-making and tariff pro- 
visions of section 403. Nor can the filing of such an agree- 
ment under section 412 fulfill the tariff and rate-making 
requirements prescribed in section 403 and in Part 221 of 
the Economic Regulations of the Board. Those regulations 
establish the precise form and content of tariff material and 
the procedure which must be followed in rate-making. Sec- 
tion 403 of the Act specifically authorizes the Board to 
reject any effort to establish rates by a procedure which 
does not conform to the requirements of those regulations; 
thus, the Board need not even accept for filing under section 
412 an agreement which is, in fact, an effort to establish 
rates. 


C. The express prohibitions in sections 412(b) and 1003(b) against 
agreements and joint rates between 


Certain language was added to sections 412(b) and 
1003(b) of the Civil Aeronautics Act by the Freight For- 
warder Act of 1942. Petitioner argues that implications 
from this language, and its legislative history, compel the 
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conclusion that forwarders were intended by Congress to 
have the right to enter into special compensation and joint 
rate agreements with direct air carriers. The particular 
language involved is the following: 


Section 412(b) ... except that the Board may not ap- 
prove any contract or agreement between an air carrier 
not directly engaged in the operation of aircraft in air 
transportation and a common carrier subject to the 
Interstate Commerce Act, as amended, governing the 
Compensation to be received by such common carrier 
for transportation services performed by it. 


Section 1003(b) ... except that with respect to trans- 
portation of property, air carriers not directly engaged 
in the operation of aircraft in air transportation (other 
than companies engaged in the air express business) 
may not establish joint rates or charges under the 
provisions of this section, with common carriers subject 
to the Interstate Commerce Act. 


By applying the old familiar maxim ‘‘Expressio unius 
est exclusio alterius’’ to this language, Petitioner reaches 
the conclusion that Congress intended that freight for- 
warders could do the very thing with air carriers that Con- 
gress was expressly prohibiting them from doing with 
rail, water, and motor carriers. Nowhere does Petitioner 
suggest any reason why freight forwarders should have 
been given such an extraordinary concession by Congress in 
dealing with this one form of transportation, a concession 
which runs contrary to the entire history of freight for- 
warder dealings with direct carriers. Nor is there any 
mention in the entire legislative history of either the Civil 
Aeronautics Act or the Freight Forwarder Act of a reason 
why forwarders should be allowed to enter into such agree- 
ments with air carriers, but not with any other form of 
carrier. In fact, there is no indication in the legislative 
history of either of those Acts that Congress ever had 
even considered the matter of special compensation agree- 
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ments or joint rates between forwarders and direct air 
carriers. 


The only reference to the matter of joint rates between 
forwarders and direct air carriers, in the entire legislative 
history of these two Acts, appears in House Report No. 
1172, 77th Congress, 1st Session, accompanying S. 210, the 
Freight Forwarder Bill of 1942. That report states, after 
describing the foregoing amendments to sections 412(b) 
and 1003(b) of the Civil Aeronautics Act, prohibiting air 
freight forwarders from making joint rates with surface 
carriers: 


‘¢This will not, of course, affect the right of air freight 
forwarders to enter into joint rates with operating 
air carriers.’’ 


This comment is completely non-commital. Although, at 
first blush, the statement suggests the existence of such a 
right, actually, it merely states that the forwarders have the 
same status vis-a-vis the direct air carriers that they had 
prior to the amendments to sections 412(b) and 1003(b). 
The comment indicates that the person who wrote the report 
may possibly have thought that forwarders had the right 
to make such agreements with direct air carriers; but this 
particular ‘‘committee’’ report, because of peculiar cir- 
cumstances, did not necessarily reflect the views of the 
House Committee that drafted the bill. Congressman Wol- 
verton, of the House Interstate and Foreign Commerce 
Committee, who sponsored and described the Freight For- 
warder Bill (S. 210) on the floor of the House, explained 
these peculiar circumstances when he disavowed the ac- 
curacy of this report in the following words (87 Cong. Rec. 
8220, cited and quoted at 336 U.S. 473): 


‘“In some respects the report which accompanies this 
bill is not as complete as it might be. Due to limitations 
of time, the report was not submitted to members of 
the commitiee or sub-committee, and therefore it may 
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not be out of place to include in these remarks some 
further explanations which may be helpful to the 
Members in their consideration of the measure. In a 
few instances, which will be mentioned later, the re- 
port may not be so phrased as to convey fully the sense 
of what was intended.’’ (Emphasis added) 


There was not one word spoken in the hearings on S. 210 
relating to joint rates between forwarders and direct air 
 earriers, nor was there any comment or debate on that 
- subject on the floor of either House. The comment in the 
Committee report was an entirely unfounded gratuitous 


~ remark by the anonymous staff member of the House Com-- 


_ mittee who drafted the report. Congressman Wolverton, 
however, clearly expressed the position of the drafters of 
the Freight Forwarder Act on the issue of special compen- 
sation agreements and joint rates between forwarders and 
direct carriers, when explaining the provisions of section 
409 of the Freight Forwarder Bill (denying forwarders the 
right to have joint rates with direct carriers) on the floor 
of the House on October 23, 1941 (Cong. Rec. Oct. 23, 1941, 
p. 8425): 


‘¢Common carriers which perform a physical transpor- 
tation service commonly join in rates which in single 
amounts cover a complete service over two or more 
lines. They receive their compensation out of such 
rates in the form of unpublished divisions. Without 
the consent or concurrence of each of the participating 
carriers it would be improper, according to the Com- 
mission’s interpretation of the Interstate Commerce 
Act, for a carrier to publish a rate beyond its own line. 
A forwarder, however, not having any line in the sense 
of physical road or facilities for the actual carriage 
of freight, is not so restricted in the publication of its 
rates, because as a shipper it cannot be confined to the 
utilization of the services of any particular line or lines 
of common carriers by rail, motor, or water. It is this 
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very freedom to select whatever means of transporta- 
tion it finds to be cheapest and most efficient that is the 
basis for the forwarder’s ability to obtain effective 
coordination of the services of numerous and diverse 
kinds of carriers. The essential reason or necessity 
for joint rates as between carriers providing physical 
service of carriage is therefore wholly lacking im the 
case of the fowarder. Since the latter is free to contract 
with the owner of the goods for an entire service re- 
gardless of the number or character of common carriers 
whose services are employed for the purpose, and since 
the forwarder is entitled to command the services of 
any such carriers at their published rates, it would be 
illogical and anomalous to permit the making of so- 
called joint rates im such a situation. The maintenance 
of a joint rate by a carrier and a shipper would be an 
absurdity.’’ (Emphasis added) 


This expression by Congressman Wolverton on the floor 
of Congress, when explaining the Freight Forwarder Bill, 
is entirely consistent with the analysis in Part I of this 
Brief. Section 409 of the Freight Forwarder Act, prohibit- 
ing joint rates between forwarders and surface carriers, 
was enacted to prevent any further attempts by forwarders 
to maintain the so-called ‘‘joint rates’’ that had theretofore 
existed pursuant to agreements between forwarders and 
motor carriers; and to make absolutely certain that no for- 
warder could circumvent this prohibition (even an air 
freight forwarder), Congress inserted the above-quoted 
prohibitions in sections 412(b) and 1003(b) of the Civil 
Aeronautics Act. 


In view of the very strong position on this matter taken 
by Congress with respect to the relationship between for- 
warders and all surface carriers, how can it reasonably be 
argued that Congress intended to single out air trans- 
portation and create a special exception authorizing the 
very activity in that one form of transportation that it was 
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_ expressly prohibiting for all other forms of transportation? 
After all, apart from the conveyances used to perform the 
physical act of transportation, all common carriers are es- 
sentially the same. Their dealings with shippers, their 
methods of constructing and publishing rates, their liabili- 
ties and duties, their form of organization, and their rela- 
tionship to the government are practically indistinguish- 
- able, irrespective of whether they operate on rails or 
roads, or in water or air. 


If Congress had, in fact, intended to create such an 
extraordinary exception, one that had never been permitted 
to exist previously in any regulated form of transportation, 
certainly we could expect to find some overt or express 
manifestation of that Congressional intent, or at least some 
testimony, or discussion, or debate on so unusual a matter. 
But the record is devoid of any mention whatsoever of joint 
rates or compensation agreements between forwarders and 
direct air carriers, except for a gratuitous non-committal 
remark of an anonymous committee staff member in a 
discredited committee report and for a negative implication 
that could be drawn from the language added to sections 
412(b) and 1003(b). We submit that the Civil Aeronautics 
Board reached the only tenable conclusion on this point 
when it stated, in its Order No. E-11137, (p. 3): 


‘‘The contention that Congress intended to grant pref- 
erential rate status to forwarders merely by making 
them subject to regulation as ‘‘air carriers’’ is not 
persuasive, especially in the absence of any indication 
in the history of the Civil Aeronautics Act of a legisla- 
tive desire to overturn the firmly established rule that 
for rate purposes, forwarders are to be treated as 
shippers in relation to direct carriers. The 1942 amend- 
ments and the related legislative history at best show 
what Congress assumed to be the relationship of air 
freight forwarders and direct air carriers under the 
Civil Aeronautics Act, a matter with which Congress 
was not directly concerned.’’ 





preced 
relationship to the direct air carriers. 


In National Air Freight Forwarding Corp. v. Cwil Aero- 
nautics Board, 197 F. 2d 384, this Court considered a corol- 
lary problem involving air freight forwarders, in which 
the relationship of the Railway Express Agency to the 
direct air carriers under the Civil Aeronautics Act was 
likewise raised. At pages 187 F. 2d 388-89, this Court 
described in considerable detail the nature of the ‘‘air 
express business’? operation by the Railway Express 
Agency in conjunction with the direct air carriers. Detailed 
repetition of those historical facts is unnecessary, since 
this Court has accurately recited them in the National Air 
Freight opinion. The salient points, however, are that the 
Railway Express Agency has engaged in this business 
since 1929. It is the only agency providing air express 
service. Every certificated airline is a party to a Uniform 
Express Agreement with the Railway Express Agency. The 
Agreement establishes a single operating system for air 
express, nationwide in scope, under the complete direction 
and control of the airlines, through the ‘‘ Traffic-Committee- 
Air Express’’, which is established under the Agreement 
and consists of one representative from each participating 
airline (but no Agency representative). The Traffic Com- 
mittee has complete and final jurisdiction over the rates to 
be charged for air express and the manner in which the 
Agency must divide air express traffic between the partici- 
pating air carriers. 


The relationship between the airlines and the Agency in 
the rendering of air express service is virtually identical to 
the relationship between the railroads and the Agency in the 
providing of rail express service, a relationship which was, 
in effect, compelled by the United States Government 
through Commisisoner Eastman, when, as Federal Coor- 
diator of Transportation following World War I, he insisted 
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that the railroads, in the public interest, establish a single 
agency for the handling of rail express business. The 
Uniform Air Express Agreement between the airlines and 
the Agency is patterned directly upon the Uniform Rail 
Express Agreement between the railroads and the Agency. 
| In effect, the Agency is an instrumentality of the airlines, 
through which they jointly and collectively provide a unified 
air express service between all certificated airline points in 
the United States. The Agency receives a fee for its services 
equal to the costs it incurs in performing its portion of the 
service plus a profit equal to 19% of the air express rev- 
enues remaining after such costs. The participating air- 
lines divide the remaining 81% of the air express revenues 
between themselves pursuant to a complex formula. Thus, 
the airlines themselves bear the entire risk involved in 
operating the air express business. The Agency, is, in effect, 
simply a ‘‘hired manager’’ conducting this joint venture for 
the airlines. Any resemblance between the activities of the 
Agency and the operations of the air freight forwarders 
is strictly superficial. 


In addition to this factual distinction between the Agency 
and the air freight forwarders, there are substantial legal 
differences. Although the Agency is an indirect air carrier 
by definition under section 1(2) of the Act, it is not an ‘‘air 
freight forwarder’’, despite the assertion to the contrary 
appearing at page 19 of Petitioner’s brief. Air freight for- 
warders exist only by virtue of Part 296 of the Board’s 
Economic Regulations. Part 296, by definition, expressly 
excludes the Agency from the scope of that regulation, as 
follows: 


296.1—Definitions For the purposes of this part: 


(a) ‘‘Indirect air carrier’? means any citizen of the 
United States which engages indirectly in interstate 
air transportation of property only, and which 


(i) does not engage directly in the operation of aircraft 
in air transportation, and 
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(ii) does not engage in air transportation pursuant to 
any Board order which has been issued for the purpose 
of authorizing air express services under a contract 
with a direct air carrier. 


Thus, by definition, the Railway Express Agency is not 
and cannot be, an air freight forwarder. The Board has 
given the Agency in its air express business a special status 
pursuant to a special exemption order issued in 1941, at the 
same time the Agency was denied a ‘‘grandfather’’ certifi- 
cate. See National Air Freight Forwarder Corp. v. Civil 
Aeronautics Board, supra. The continuation of the Agency’s 
operations in the air express business under this exemption 
was found by the Board to be essential, in order to avoid a 
discontinuance of an important and long established form 
of transportation. Subsequent to that date, long and in- 
volved negotiations between the airlines and the Agency 
have taken place. The basic Agreement has been revised 
from time to time, in order to comply with various Board 
directives aimed at the elimination of certain inconsistencies 
with the Act, some of which Petitioner has pointed out. 
The present Agreement expires July 31, 1959, at which 
time, if the Agency is to continue in the air express busi- 
ness, a new Agreement will have to be filed with the Board. 
What the status of the Agency will be at that time is, of 
course, impossible to conjecture. 


We submit that, in the light of these facts, nothing in 
the relationship between the airlines and the Railway Ex- 
press Agency, nor in the status of that relationship under 
the Civil Aeronautics Act, can be regarded as a valid 
precedent for resolving the issues presented by this appeal. 


PRAYER 
Wherefore, the Air Transport Association, on behalf of 
its members, respectfully prays that this Court affirm Order 
Serial No. E-11147 of the Civil Aeronautics Board and deny 
the relief requested by Airborne Freight Corporation, Peti- 
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tioner, and Shulman, Inc., and Acme Air Cargo, Inc., In- 
tervenors. 


AIR TRANSPORT ASSOCIATION OF AMERICA 


by Russeii S. BernHarp & i Li 
Joun E. SterHen faa : bin 
Grorce S. Lapuam, JR. 
Its attorneys 
Of Counsel: 
Mactzay, Lynce & MacponaLp 


The members of the Air Transport Association of Amer- 
ica are as follows: 


AAXTCO Airlines, Inc. 
Alaska Airlines, Inc. 
Alaska Coastal Airline, Inc. 
Allegheny Airlines, Ine. 


American Airlines, Inc. 

Bonanza Air Lines, Inc. 

Braniff International Airways, Inc. 
Canadian Pacific Airlines, Ltd. 
Capital Airlines, Inc. 
Caribbean-Atlantic Airlines, Inc. 
Central Airlines, Inc. 

Chicago Helicopter Airways, Inc. 
Continental Air Lines, Inc. 
Cordova Air Lines 

Delta-C&S Air Lines, Inc. 
Eastern Air Lines, Inc. 

Ellis Air Lines 

Frontier Airlines 

Flying Tiger Line, Inc. 

Hawaiian Airlines, Inc. 

Lake Central Airlines 

Los Angeles Airways, Inc. 
Mackay Airlines, Inc. 
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Mohawk Airlines, Inc. 
National Airlines, Inc. 

New York Airways, Inc. 
North Central Airlines, Inc. 
Northeast Airlines, Inc. 


Northern Consolidated Airlines, Inc. 


Northwest Airlines, Inc. 

Ozark Air Lines, Inc. 

Pacific Northern Airlines 
Piedmont Aviation, Inc. 

Pan American-Grace Airways, Inc. 
Pan American World Airways, Inc. 
Piedmont Airlines 

Resort Airlines, Inc. 

Riddle Airlines, Ine. 

Slick Airways, Inc. 

Seaboard & Western Airlines, Inc. 
Southern Airways, Inc. 

Southwest Airways Co. 
Trans-Canada Air Lines 
Trans-Texas Airways 

Trans World Airlines, Inc. 

United Air Lines, Inc. 

West Coast Airlines, Ine. 

Western Air Lines, Inc. 

Wien Alaska Airlines 





ANSWER OF INTERVENOR AMERICAN AIRLINES, INC., 
TO PETITION FOR REHEARING 


| 


rt of Appeo 


IN THE FILED May 23 1958 
Ainited States Court of Appeals |. 


For THE DISTRICT OF COLUMBIA CIRC ai via ! 


No. 13,882 


AIRBORNE F'REIGHT CORPORATION (a California 
corporation), Petitioner, 


SHULMAN, INc., 
Acme Arr Carco, Inc., Intervenors, 


Amr FREIGHT Forwarpers Association, Amicus Curiae, 
v. 


Crvm AERONAUTICS Boarp, Respondent, 
AMERICAN AIRLINES, INC., 

Untrep Am Lrvgs, INc., 

Trans WortD AIRLINES, INc., Intervenors, 
Arg TRANSPORT ASSOCIATION, Amicus Curiae. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


Howarp C. WEstTWwoop 
PETER S. CraiG 
701 Union Trust Building 
Washington 5, D. C. 
Attorneys for Intervenor 
American Airlines, Inc. 
CovincTton & BURLING 
Of Counsel 





IN THE 
Gnited States Court of Appeals 


For THE District or CoLUMBIA CIRCUIT 
No. 13,882 


AIRBORNE FREIGHT CORPORATION (a California 
corporation), Petitioner, 


SHULMAN, INc., 
Acme Ar Carco, Inc., Intervenors, 


Arm FREIGHT FORWARDERS ASSOCIATION, Amicus Curiae, 
v. 


Crvm AERONAUTICS Boarp, Respondent, 
AMERICAN AIRLINES, INC., 

Untrep Arr Liss, Inc., 

TRANS WoRLD AIRLINES, INnc., Intervenors, 
AtR TRANSPORT ASSOCIATION, Amicus Curiae. 


ON PETITION FOR BEVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOAED 


ANSWER OF INTERVENOR AMERICAN AIRLINES, INC., 
TO PETITION FOR REHEARING 
Petitioner Airborne Freight Corporation has peti- 
tioned this Court for rehearing on its decision of May 
1, 1958. 


Intervenor American Airlines, Inc., respectfully 
prays that such petition be denied. The petition is 
premised both upon a misstatement of the relevant 
facts and upon a misapprehension of this Court’s 


decision. 


+ 
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_ IL, Contrary to Petitioner’s Allegations, No Preferential Rate 
Agreement Exists Between Petitioner and Any Direct 
Air Carrier. 

As a basis for its petition, Petitioner advances a 

series of erroneous factual allegations relating to a 

preferential rate agreement between Airborne Freight 

' Corporation (Petitioner) and The Flying Tiger Line, 

Inc., a direct air carrier. 


Petitioner asserts (a) that the Respondent held on 
March 3, 1955, that ‘‘it could not receive rate agree- 
ment (sic) for filing under the Act’’ (page 3), (b) that 
‘‘this agreement was before the Board during the whole 
time it was reconsidering the legal question of rate 
agreements”’ (page 4), (c) that the agreement is still 
in effect (pages 5-6), and (d) that the agreement has 
not been resubmitted to the Respondent because this 
would be ‘‘a purely formal and entirely futile step to 
follow since the Board in its order in Docket 5947 


had categorically said it would not receive any’’ 
(page 6). 
On each allegation, Petitioner is totally in error. 


A. The Civil Aeronautics Board did not hold on 
March 3, 1955, that the Airborne-Flying Tigers agree- 
ment could not be received for filing. The Board’s 
decision, reprinted in full as Appendix A to this an- 
swer, was not based on any such procedural grounds. 
It ruled on the merits, adversely to Petitioner, finding 
that the preferential rate agreement should be dis- 
approved as in violation of Sections 403 and 404 of 
the Civil Aeronautics Act. 

B. The disapproved Airborne-Flying Tigers agree- 
ment was not before the Board at any time while it 
was considering the legal question of preferential rate 
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agreements in Docket No. 5947. The disapproval was 
in all respects final. Neither Airborne nor Flying 
Tigers petitioned for reconsideration of the order of 
disapproval. Nor was any timely petition for review 
filed. 

C. The Airborne-Flying Tigers agreement is not 
still in effect. It was terminated promptly after the 
Board on March 3, 1955, disapproved it. Indeed, no 
other course was open to the parties without clearly vio- 
lating Sections 403 and 404 of the Act. 


The agreement in question had provided a ten per- 
cent rebate to Airborne. On the strength of this re- 
bate, Airborne had published reduced rates for cut 
flowers substantially below the rates for the same com- 
modity charged by Flying Tigers and other airlines to 
the general public. In another order issued on March 
3, 1955, the Board had suspended these cut flower rates 
of Airborne. Soon after the Board had disapproved 
the agreement, Airborne withdrew its reduced rates 
for cut flowers,* and the President of Flying Tigers on 
May 9, 1955, confirmed the fact that the agreement it- 
self had been cancelled immediately after the Board 
order of disapproval.‘ 


1QOn its own motion, Respondent later modified this order to 
note that, although the order of disapproval remained outstanding, 
the Board’s determination was without prejudice to the outcome 
of the instant case. This modification of the order is likewise 
reprinted in Appendix A. Neither the Board’s orders disaprov- 
ing the agreement nor the agreement itself were included in the 
record of this case. 

2C.A.B. Order No. E-8990, March 3, 1955. 

3C.A.B. Order No. E-9210, May 17, 1955. 

*Testimony of Robert W. Prescott, President, The Flying 
Tiger Line, Inc., Air Freight Renewal Case, C.A.B. Docket No. 
4770, et al., Transcript of Hearmg, pp. 4318-22 (reprinted as 
Appendix B hereto). 
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D. Finally, Respondent did noé hold in the present 
ease that it would not receive any preferential rate 
agreements for filing. Although the Board did con- 
clude that it could not approve such agreements because 
they violated the Act, it expressly noted in its opinion 
under review that this did not relieve forwarders of 
their obligation to file agreements entered into with 
direct air carriers: 

‘‘Our conclusion that, for certain purposes, for- 
warders occupy the status of shippers in their re- 
lations with direct carriers is not to be construed 
as affecting the obligations of forwarders and di- 
rect carriers to file their agreements under Section 
412. Wego no further than to hold that preferen- 
tial rates cannot be established by the filing of such 
agreements, since, as discussed infra, we construe 
the Act as requiring such rates to be established 
by means of tariff filmgs pursuant to Section 
403(a).”? (Tr. 354) 


It may be true, as Petitioner suggests, that filing a 
preferential rate agreement with the Board would be 
a ‘‘futile step’’, but this is not because the Board re- 
fuses to accept it for filing or refuses to pass upon the 
merits. The futility arises only because of the Board’s 
determination in this case—consistent with half a cen- 
tury of transportation law and over 15 years of its own 
precedents—that the Civil Aeronautics Act prohibits 
airlines from providing air transportation to forward- 
ers at less than lawfully-published tariff rates. 


II. This Court’s Prior Decision Already Has Disposed of 
Petitioner’s Contentions on the Merits. 

The entire petition for rehearing appears to be 
premised upon the belief that the Court has not con- 
sidered the issues raised in this case on the merits. 
The Petitioner, however, as much as concedes that the 
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Court ruled adversely to it by contending at pages 11 
and 12 that the Court’s opinion reflects a “‘misappre- 
hension of the substantive ground of the appeal.”’ 


Petitioner may disagree with the Court’s conclu- 
sions, but that in no way establishes that the Court was 
under any ‘“‘misapprehension”’ in reaching those con- 
clusions. 


To the contrary, as Petitioner rather succinctly 
points out in its petition for rehearing, the crux of its 
case is its claim that it has legal license to contract 
for rates different from (1.¢., lower than) the airlines’ 
published tariff rates. Respondent and the intervenor 
air carriers, on the other hand, contended that the 
Act requires all rates to be established by tariff and 
prohibits all rebate arrangements for contractual con- 
cessions, under whatever name they may be designated. 


The Court, with equal succinctness, put Petitioner’s 
case to rest when it stated in its opinion: 


‘*Section 412 directs the Board to disapprove any 
agreements it finds to be adverse to the publie 
interest or in violation of the Act. And the 
Board’s present order does not mean that airlines 
cannot give reduced rates to freight forwarders. 
The order recognizes that such rates, if regularly 
filled, are not necessarily illegal.’? Slip Opinion, 
page 4 (emphasis added). 


Thus, the Court recognized—and rightfully so— 
that, whether or not Section 412 requires that any 
agreement between an airline and a forwarder which 
contemplates the grant of a reduced rate need be 
filed with the Board, the Act still requires that such 
rates be “‘regularly filed’’ as tariff rates in order to be 
effective. When and if such tariff rates are in fact 
filed, they would, of course, be subject to the suspen- 
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sion, investigation and rate criteria of the Act. Then, 
and only then, their validity could be determined by 
the Board and reviewed by this Court. 


But, with respect to Petitioner’s claim that it is a 
privileged user of air transportation, privileged to by- 
pass published tariff rates in favor of a rebate agree- 
ment, that claim necessarily has been rejected by this 
Court’s opinion of May 1, 1958. 


WHEREFORE, Intervenor American Airlines, Inc., re- 
spectfully prays that the petition for rehearing be 
denied. 


Respectfully submitted, 


Howarp C. WESTWoop 

Perer 8. Craic 
Attorneys for Intervenor 
American Airlines, Inc. 


Covincton & BuRLING 
Of Counsel 


May 23, 1958. 
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APPENDIX A 
Order No, E-8991 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 3rd day of March, 1955 


Agreement C.A.B. No. 8699 
In the matter of an agreement between 


THe Fiyrne Ticer Live, Ive. 
and 
AIRBORNE FLOWER AND FreicHr TrarFric, Inc. 


filed pursuant to section 412(a) of the Civil Aeronautics 
Act and relating to commodity rates. 


ORDER DISAPPROVING AGREEMENT 


On February 18, 1955, The Flying Tiger Line, Ine. (Fly- 
ing Tiger), a certificated cargo carrier, filed, pursuant to 
section 412 of the Civil Aeronautics Act, an agreement 
with Airborne Flower and Freight Traffic, Inc. (Airborne), 
a domestic air freight forwarder holding a Letter of Regis- 
tration under Part 296 of the Economic Regulations, pro- 
viding, inter alia, for the extension by Flying Tiger of 
special commodity rates to Airborne from San Francisco 
and Los Angeles, California, to Chicago, Illinois, Detroit, 
Michigan, and New York, New York. The agreement be- 
came effective January 21, 1955. The special commodity 
rates set forth in this agreement represent a ten per cent 
(10%) discount from the published specific commodity 
rates of Flying Tiger filed with the Board under section 
408 of the Act. It is stated in the agreement that it is 
entered into pursuant to the terms of section 404(a) of 
the Act, which charges air carriers with the duty, among 
other things, to provide reasonable through service and to 
establish joint fares and equitable divisions thereof between 
air carriers. 

This agreement provides for a change in rates for air 
transportation effective January 21, 1955. Section 403 of 
the Act requires air carriers to file tariffs with the Board 
coverin: es in rates for air transportation at least 
thirty days prior to their effective date. This agreement 
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makes no provision for filing such a tariff change nor has 
Flying Tiger complied with this filing provision. There- 
fore, the agreement reflects a violation of that section of the 
Act. Further, it is apparent from the agreement that Air- 
borne is being granted a preferential rate not available to 
other shippers. The Board has heretofore held in the Azr 
Freight Forwarder Case, 9 CAB 472, 494 (1948), that ‘‘so 
far as the direct air carrier is concerned the forwarder will 
have the status of a shipper and under the Civil Aeronan- 
tics Act no shipper can be granted a preferential rate. 
Rates must be reasonable, non-discriminatory, non-prefer- 
ential, and non-prejudicial as required by section 404(b) of 
the Act.?? Therefore, the Board finds that this agreement 
is adverse to the public interest and in violation of the Civil 
Aeronautics Act. 

Accordingly, Ir Is Onperep Toar: Agreement CAB No. 
8699 be, and it hereby is, disapproved. 


By the Civil Aeronautics Board: 


/s/ M. C. Muuniecan 
M. C. Mulligan 
Secretary 
(Seal) 


Order No. E-9027 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 21st day of March, 1955 


Agreement C.A.B. No. 8699 
In the matter of an agreement between 
Tas Fiyine Ticze Love, Inc. 
and 
ArBOBNE FLOWER AnD FreicutT TraFrric, Inc. 


filed pursuant to section 412(a) of the Civil Aeronautics 
Act and relating to commodity rates. 


AMENDMENT 


Order No. E-8991, March 3, 1955, disapproved Agreement 
C.A.B. No. 8699 on the authority ‘of the Air Freight For- 
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warder Case, 9 C.A.B. 472 (1948). Through inadvertence 
there was omitted from the order the statement set out be- 
low which made it clear that the disapproval was not in- 
tended as a decision of the same issue then pending in the 
Air Freight Forwarder Investigation, Docket No. 5947. 

hele bo Ir Is OnpenEp Tat: Order No. E-8991 be 
amended by 


(1) Inserting the ergs statement just before 
‘‘Therefore the Board finds . 


‘‘One of the issues in the Air Freight Forwarder In- 
vestigation, Docket No. 5947, is whether air freight 
forwarders shall continue to be considered as shippers 
in relation to direct air carriers and prohibited an 
receiving preferential rates. Pending decision, how- 
ever, we are not prepared to depart from the findings 
in the earlier case.” 


(2) Amending the ordering clause to read: 


‘‘ Accordingly, Ir Is Onperep Toat: Agreement C.A.B. 
No. 8699 be, and it hereby is, disapproved, without 
prejudice to a refiling thereof after final decision in 
ated Freight Forwarder Investigation, Docket No. 
5 22 


By the Civil Aeronautics Board: 


/s/ M. C. Mutxican 
M. C. Mulligan 
Secretary 
(Seal) 


APPENDIX B 


Excerpr From Orricia, Rerorr or Proceeprncs BrErore 
THE Orvm Axrkonavtics Boarp IN THE Arm FrReicur 
ReneEwau Case, Docker No. 4770, er au., May 9, 1955, 
pp, 4261, 4318-22. 


‘“CRoserr W. Prescorr 


was called as a witness, and having been duly sworn, was 
examined and testified as follows: 


iv 
‘¢Drmecr EXaMINATION 


‘‘By Mr. Norman Meyers: 


“‘Q. State your name for the record? 

‘¢A. Robert W. Prescott. 

**Q. Will you state your position with the company? 

‘‘A. President of the company. 

**Q. How long have you been president of the Flying 
Tiger Line? 

‘*A. Since its founding in June 1945. 


“By Mr. Craig: 

**Q. On or about January 21, 1955, did the Flying Tiger 
Line obtain the account of Airborne Flower Freight Traffic, 
Inc., a freight forwarder on the West Coast? 

‘“*A. We have had Airborne off and on for years. I don’t 
know if we got it on any particular date. 

**Q. Do you recall whether you got it back in January 
of 1955? 

‘‘A. If you are talking about the joint rate agreement 
which we signed, yes. 

‘‘Q. The answer is yes, you got it back at that time? 

‘*A. No, we didn’t get it back. Possibly we got more 
business from them than we otherwise would have got. 

‘‘Q. Under this agreement, Flying Tiger Line charged 
Airborne Flower and Freight a rate which was approxi- 
mately 90 per cent of its rate to other shippers, is that 
correct? 

‘A. That is correct. 

“Q. Asa result of this agreement, you believe the traffic 
from Airborne increased somewhat? 

‘*A. Yes. 

“‘Q. Is this agreement still in effect? 

‘‘A. No. The CAB disapproved it, so we had to termi- 
naite it. 

‘‘Mr. Wenner. May we go off the record a moment? 

‘‘Hxaminer Keith: Off the record. 

“¢(Diseussion off the record.) 

‘‘Eixaminer Keith: Back on the record. 

“By Mr. Craig: 

“‘Q. Before entering into this agreement on or about 
January 21, 1955, did you ask for advice from counsel as 
to whether this agreement was lawful or not? 








‘CA. Yes, 

“‘Q. What did counsel advise you? 

‘‘A. He said the only way to find out was to sign it and 
submit it to the Board, and they would either approve it 
or disapprove it. 

‘“Q. Do you recall that Slick Airways on February 17 
filed a complaint against Airborne Flower and Freight 
Traffic, Inc., for its unreasonably low flower rates? 

‘CA. Yes, I think I do. 

‘*Q. Do you know why the Flying Tiger and Airborne 
ae was not filed until after that complaint was 

? 


‘*A. I know it had nothing to do with Slick’s complaint. 
It was filed within the statutory period you are allowed 
to file those agreements. 

‘‘Q. When the Board, on the 3rd day of March, disap- 
proved the agreement, you immediately terminated this 


““Q. Was any retroactive refund made? 

‘*A. No, there was no retroactive refund. 

‘‘Q. Pardon me. Retroactive charging of the 10 per cent 
difference? 

‘*A. That is correct. 

“‘Q. That was made? 

‘cA. Yes. 

‘““Mr. Craig: Mr. Wenner, do you have further ques- 
tions? 

‘‘Mr. Wenner: Off the record. 


‘¢ (Discussion off the record.) 


‘Examiner Keith: On the record. 

‘“‘Mr. Wenner. Would you state further what the sub- 
sequent Board orders were with respect to this joint rate 
agreement ? 

7’ ‘ ae Witness: I would like to have Mr. Meyers say, if 
e 

‘Mr. Norman Meyers: The orders speak for themselves. 
I could paraphrase them. The Board told us to close up 
shop on the agreement, and we did. Presumably when the 
Board hands down its decision in the Air Freight For- 
warders case, it will make a final determination upon the 
proposed findings of the examiner in that case. We can go 
back to this agreement if it supports us in that agree- 
ment. If it doesn’t, the agreement is dead. 
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‘‘Hxaminer Keith: Tell me, Mr. Meyers, the matter was 
brought to the Board’s attention through what sort of 
process, a motion or complaint or— 

‘‘Mr. Norman Meyers: We filed under 4.12, and the 
Board flagged it and acted on its own initiative. 

‘‘Hxaminer Keith: I see. 


“By Mr, Craig: 


“*Q. Was Mr. Woodward expressing the position of the 
Flying Tiger Line when he stated in the Air Freight For- 
warder investigation, when asked whether forwarders 
should be able to enter into such agreements with direct air 
carriers— 

‘‘Hixaminer Keith: You mean any such agreements as 
the one to which you have been referring? 

“‘Mr. Craig: That is correct 


“‘By Mr. Craig: 

“*Q. He said: 

‘Let’s say this. We have always considered all shippers 
to be in the same basic category. They are to use our 
tariff as constructed, and a forwarder or an association’— 
referring to a shippers association—‘as in the past always 
has to pay the rates published in the tariff.’ 

‘‘A. I wouldn’t say that represents our position. I will 
give you our position on the question of whether a for- 
warder should have preferential rates or joint rates. I 
don’t think you have ever found us advocating such a thing 
before the Board in any proceeding we have ever been in. 
For sure, if we think it is legal we will doit. We know that 
one of our competitors is going to sign up, and we are going 
to try to be the first one to sign up with him. 

“*Q. It is a competitive thing? 

‘‘A. It is a competitive thing, that is right. 

‘*Q. And if it is allowed, you want to be the first? 

‘‘A. That is exactly the situation we ied faced with. If 
it is said to be legal, somebody will sign it. 

‘“‘Mr. Craig. This is a satisfactory breaking point, Mr. 


Examiner. 

‘«Hxaminer Keith: We will adjourn until tomorrow 
morning at 10:00 o’clock. 

‘¢(Whereupon, at 4:30 o’clock p.m., the hearing was re- 
cessed, to reconvene at 10:00 o’clock a.m., Tuesday, May 
10, 1955.) ”? 
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